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What furnishings are included ♦השבוע בגליוןשבוע בגליו

   in the sale of property?

♦ Assets discovered posthumously

68a Shimon ben Avtulomos

Giving the Name of a Rasha'
Shimon ben Avtulomos explains a certain term in our mishnah and 

Rashbam ambiguously remarks about his name, "So explained Rabeinu 
Chananel". Toras Chayim explains that Rashbam had apparently seen 
another text where the father's name was Avshalom, as similarly recorded 
by Ramah and Ritva. Avshalom was an evildoer and, according to Rabbi 
Meir in Sanhedrin (103b), has no portion in the World to Come. We may 
not name a person after a rasha, as stated in Mishlei (10:7): "…the name of 
the evil should rot" – and Rashbam therefore preferred Rabeinu Chananel's 
version (see also Rav Chayim Falaji's ‘Einei Kol Chai). A mishnah in Kesubos (104b) 
mentions a dayan called Chanan ben Avishalom and Tosfos (ibid, s.v. Shenei) 
remarks that that is Rabeinu Tam's version of the text and not Avshalom. 
Regarding the origin of the prohibition, Rashi comments on R. El'azar's 
explanation of the verse in Mishlei (Yoma 38b, s.v. Delo) that one must not 
name ones child after a sinner. The meaning of the verse according to Rashi 
in Mishlei (ibid), is that as no one wants to mention an evildoer's name, it 
will rot, i.e. eventually be forgotten. Pischei Teshuvah (Y.D.116 S.K. 6) adds that 
the evil mazal (including character traits) of a rasha could affect a child with the 
same name.

Names from Bereishis for the newborn: A man by the name of Eliezer asked 
Rabbi Moshe ben Yosef Trani (Mabit) if his father had not transgressed some 
prohibition by giving him such a name. Eliezer was, after all, a Canaanite slave 
and the Canaanites were cursed. (Note though, that Eliezer eventually was blessed 

[Bereishis 24:31; Midrash Rabah ad loc 60:7]) Mabit replied that Moshe Rabeinu also 
had a son called Eliezer and he was surely named after him. The prohibition 
on naming a child after a sinner applies only if the latter alone was so called 
but not if others, not known as sinners, bore that name.

Still, how could Moshe call his son Eliezer, the name of a Canaanite bearing 
a curse? In his Yosef Ometz (Responsa, 11), the Chida explains that, according 
to Midrash Rabah (ibid 37, s.v. UleShem), people used to give children names 
commemorating events at the time of their birth. It did not matter, then, if 
some sinner had once been so named but now, when children are named 
after others, the Talmudic rule must be obeyed.

The Captain

The captain applied his sunburnt hand to 

the well-worn helm as the ship crossed 

the ocean, now deceptively placid as if 

incapable of ever erupting into a life-

threatening storm. The sails were taut in 

the quickening wind, speeding the boat 

to its destination, and the passengers 

were finishing their after-dinner drink 

while gazing with fascination at a school 

of dolphins cavorting alongside the

vessel.

In his youth the captain detailed each 

voyage in his diary but now, he said, 

"Every white hair on my hair marks 

another crossing." His long years at sea left 

their impression and sometimes it seemed 

as if his forehead was about to sprout the 

same green mildew that covered the hull. 

He was inseparable from his ship and 

even his marrying a few years ago could 

not persuade him to leave the sea. Twice 

a year he returned to France to his wife 

and small son, stayed a while and went 

back to his natural recess on the open

ocean.


♦ Must items for sale described as

   "good" be superior or average?

♦ Giving the Name of a Rasha'

דבר העורךדבר העורך

1

, y

IN MEMORY OF

הר"ר חיים צבי פסקוביץ ז"ל ב"ר זאב דב ז"ל

והצדקת ריינה גולדה ע"ה נלב"ע ג' בניסן תשנ"ט תנצב"ה
הונצח ע"י משפחת פסקוביץ שיחיו

♦ Is a typical sale always generous?

גליון מס' 931מסכת בבא בתרא ס"ג - ס"טנגעים ב', א' - ב', ה'בס"ד,  כ"ח אדר תשע"ז



כ"ח אדר-ה' ניסןבבא בתרא ס"ג-ס"ט

Once, when harboring near home, 

he was consumed by a yearning for 

his family. Having had enough of 

his wearying profession, he rushed 

home in a swift carriage and, greeting 

his beloved ones, soon stretched out 

before the warming fireplace. After 

a few weeks he told his wife that he 

meant to take their only son on his 

next voyage. "He must learn the 

trade", he declared, "I'm getting old 

and don't know how long I can go on 

working. The time has come to train 

him in the secrets of this demanding 

profession." His wife, thoroughly 

attached to her son, rejected the 

idea. He should learn a trade, she 

agreed, but only without leaving 

home. The captain, though steeled 

against the challenges of hurricanes 

and monsoons, could not withstand 

a mother's pleas. "All right", he 

acquiesced, "I'll teach him to be a 

captain at home." 

For a few days the captain was busy 

in the cellar with a secret project. "I'll 

show you only when I'm finished", 

he told his curious family. Finally, 

he brought up a tiny model of his 

ship, marvelously identical to the 

original. "Here", he told his son, 

pointing with a weathered hand, "is 

my room where, one day, you'll sleep. 

The sailors' quarters are just behind." 

Opening a small door, he indicated 

a storeroom below deck for wood to 

be made into new masts to replace 

any broken in a storm. He then spent 

a long while with his attentive son 

learning the boat's intricacies till 

the boy could tour it thoroughly in 

his mind's eye. They then excitedly 

launched the model in a huge tub of 

water. The captain had lined the tub 

with soft sand, added some cheerfully 

swimming goldfish, poured in some 

azure ink and sketched amazingly 

realistic scenes along the sides. The 
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Mabit adds (ibid) that one should prefer giving children names of ancestors 
from Avraham Avinu onwards. However, the Chida (ibid) asserts that his 
opinion was not accepted and many have been given names mentioned before 
Avraham, such as Noach.

How to call up to the Torah someone whose father deserted his faith: 
Expanding the above topic, Rabbi Yisrael ben Pesachyah Isserlein rules in his 
Terumas HaDeshen (§21) that a person whose father abandoned Judaism for 
another faith should be called to the Torah using his paternal grandfather's name. 
According to the Remo (Responsa, 41), the reason is not to avoid naming someone 
after a sinner as no-one but the rasha' himself is being so named. Rather, the idea 
– not halachah but a pious custom – is to shame the sinner by not mentioning 
him and somewhat encourage his atonement. Still, all the poskim agree that if 
the son is thereby embarrassed, he should be called with his father's name as the 
latter's apostasy is not the son's fault (ibid; Responsa Maharam Padova, 87; etc.).

69a Window frames

What furnishings are included in the sale of property?
Among other topics, this week's sugyos treat the question of which items 

should be assumed to be included in the sale of property. Before summarizing 
the basic rules, we shall present a relevant case referred to HaGaon Rav Moshe 
Feinstein zt"l:

Approaching retirement, Reuven sold his shop and, in the purchaser's 
presence, began to clear out his personal effects. The new owner was astounded, 
though, when Reuven ordered the movers to dismantle a partition forming 
a wall in the middle of the shop and bring it for storage in his home. The 
partition, he claimed, served no current purpose but was installed long ago 
only to reduce the shop's area and thus avoid paying a high municipal tax. 
The new owner retorted that the partition was just like any other wall, surely 
included in the sale. Rav Feinstein justified Reuven (Igros Moshe, I, 53) as Shulchan 
‘Aruch (C.M. 214:11) rules, in accordance with our sugya, that decorative window 
frames are excluded from the sale of a home, shop, etc., because they are not 
one of the items that give a house its name. Likewise the partition, which 
had been installed for extraneous reasons, was superfluous for the shop and 
excluded from the sale.

What is sold with a house? Commenting on our sugya, the Rishonim 
indicate that anything not affixed to a dwelling is excluded from its sale, unless 
otherwise specified, and anything affixed thereto and needed for normative 
habitation, e.g. doors or windows, are included. 

Keys now and then: Keys are virtually the only items now defined differently 
than in Talmudic times. The Mishnah (65a) states that keys were excluded from 
the sale of property. They were not attached to a house or the like and came 
in just a few models, fitting the simpler locks of the era. Slightly altered, a key 
could fit other locks and therefore could not be defined as unique to any house. 
A modern key fits only a certain lock and must be included in the sale. HaGaon 
Rav Yaakov Bloy (Pischei Choshen, VII, 14, S.K. 64) adds that as purchasers of 
property now take care to prevent strangers from having keys, former owners 
must relinquish all keys to a new resident.

Lighting fixtures: Lighting fixtures sold with a home, office or the like must be 
in working condition, being essential for habitation. However, a seller may remove 
chandeliers present at the sale and replace them with cheaper fixtures, as they are 
merely decorative. Wall safes may likewise be removed, being non-essential.

Air-conditioners: These fixtures present a serious problem. About 30 years 
ago, all halachic authorities would agree that air-conditioners were luxuries not 
assumed to be included with homes. Thirty years from now, all will apparently 
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effect was perfect. Lowering the 

anchor into the sand, he told his 

son to blow as hard as he could at 

the sails. Flushed crimson from the 

effort, he failed to move the boat in 

any direction and his father then said, 

"That is the anchor's purpose: It keeps 

a ship firmly in place. Now, let's get 

under way."

Night had long fallen but the captain 

and his son continued to sail around 

and across the tub, aided by tiny 

kerosene lanterns hung from the 

model's hull. Using a huge bellows, 

they pelted the boat with winds that 

would have sunk it if not for the 

captain's navigational skill. His wife 

had long gone to bed. "He's staying 

with me", ruled the captain, "At sea 

you can't go to sleep whenever you 

want. Sometimes you have stay up two 

or three days till a storm abates." The 

model, tossed constantly throughout 

the night, became a shambles. With 

sails tattered on the deck and broken 

masts, it seemed that naught had 

survived the trial. "And yet", beamed 

the captain, "it never capsized! That is 

a captain's job!" 

The lessons continued in the next 

days till the boy learnt the secrets 

of the profession and succeeded in 

keeping the ship afloat throughout all 

the 16 hours of artificial storms and 

tsunamis his father created. "Now he's 

a captain!" he cheerily announced 

to his wife and clapped the youth's 

shoulder. Calm and confident, he 

returned to sea, satisfied that his son 

had learnt the profession.

Rabbi Yosef Chayim zt"l used this 

story in his Rav Pe'alim (III, Sod 

Yesharim, 1) to answer a "scholar in 

another town who asked questions 

about learning Kabbalah". We, 

he explains, in the post-Talmudic 

era, are like the captain's son who 

learned to steer a ship in a tub. 

define them as essential items for normal habitation. Today, then, we are in 
a dubious interim that requires asking a rav for a decision according to local 
conditions.

Inventorying the property: In conclusion, we cite Rav Y. Bloy (ibid), that 
sellers and buyers would act wisely to list the articles included in the sale in 
writing. Rambam, albeit, asserts that local custom determines practice (Hilchos 

Mechirah, 26) and halachic rulings are meant to solve problems where there is no 
obvious custom. Still, there may always be some item open to debate.

69b If it's a good date-palm

Must items for sale described as "good" be superior or average?
Our sugya discusses sales contracts and, inter alia, mentions someone who 

sells a field "without that date-palm". The Gemara says that if that tree is one 
of the worst in the field, he intended to reserve all the date-palms for himself: 
if he explicitly mentioned that tree, he surely intended to exclude all the better 
trees from the sale. If, though, that tree is one of the best, we assume he meant 
to keep only that one. 

Does "good" mean "excellent" or merely "not bad"? Surprisingly, Rashbam 
comments that the Gemara's "good date-palm" could even be average and the 
Tzemach Tzedek (§11) therefore concludes that "good" may mean better than 
others but not necessarily the best. The relevant case he judged concerned 
the owner of a clothing business who signed a contract with an importer. The 
latter undertook to supply him with "good clothes" from a certain city but they 
proved to be just average and the businessman wanted compensation. The 
Tzemach Tzedek, though, favored Rashbam's interpretation that "good" may 
mean "average" in the sense of "not bad". Still, Maharsham expresses doubts as 
to if "good" should mean "choice" rather than just "not bad" (Responsa, II, 197). 

Used cars: The above topic is quite relevant concerning the sale of used cars. 
May one advertise a car as "efficient and in good condition" though its condition 
could be better? The Tzemach Tzedek would allow such an advertisement as long 
as the item is performing reasonably. However, if we define "good" as "choice", 
the seller should describe his car as being in "average condition".

70b The dayanim of the Diaspora say the claimant should swear and collect it all (from the 

deceased's children) 

Assets discovered posthumously
Orphans are assumed to know nothing about their parents' business and the 

Torah therefore empowers dayanim to represent them in case of claims, argue 
for them and demand claimants to take an oath or produce solid proof. Almost 
every Rishon expressed an opinion as to the claims a beis din may present on 
an orphan's behalf. Ramban and other Rishonim hold that they may assert any 
claim (see Responsa Maharit, 112; Shach in C.M. §69 S.K. 26, and §297) but Tosfos on our 
sugya (70a, s.v. Veleima) and other Rishonim believe a beis din is limited to only 
reasonable claims. If, for example, someone produces a document proving he 
deposited funds with the deceased, the beis din may not claim they were subject 
to force majeure (oness), exempting the orphans, as oness such as an armed robbery 
is uncommon and would usually have become known. (Shulchan ‘Aruch cites both 

opinions in C.M. 108:4; see Shach, ibid, S.K. 8, who rules according to Ramban). Still, all agree 
that a beis din must not counter with utterly unreasonable claims that, if submitted 
by the father, would be rejected. Halachic authorities were consequently required 
to decide which claims should be considered realistic and acceptable.

Taxation in German communities: Poskim subsequently discussed the 
autonomous taxation methods practiced in German Jewish communities. Each 
member of the community had to submit a periodic declaration of assets to 
enable proportional collection of internal revenue tax to cover expenses such 
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Rabbi Chayim's correspondent delved 

into the Kabbalah and sometimes 

encountered incomprehensible topics. 

But if he would only be aware of his 

own level, Rabbi Chayim replied, he 

would realize the limits of his cognition 

and accept the tradition as it is. The 

same applies to the tales (aggados) of 

Rabah bar bar Chanah learnt this week. 

An outstanding Torah scholar, with 

many years of experience delivering 

a Daf HaYomi shi'ur to prestigious 

congregations, introduces the tales with 

Rabbi Chayim's parable. The anecdotes 

about a monstrous fish or a very peculiar 

bird, he admits, seem wildly imaginary 

but we must understand that the topics 

are described on the level of the greatest 

tzadikim and according to their wisdom, 

unfathomable to us. 

With the sublime feeling that we have 

the merit to repeat the Torah of the most 

exalted tzadikim, we go on learning 

each sugya, hoping the time will soon 

come to comprehend the depth of their 

statements, as Yesha'yahu says (11:9): 

"…The earth will be full of knowledge of 

Hashem, as water covers the sea."

as maintenance of public services (synagogues, medical care, mikvaos, etc.); wages of 

rabbis, shochatim, lobbyists and the like; and incidental costs. Declarations had 

to detail promissory notes, deposits, cash, silver, gold, wine and grain, all to be 

assessed for taxation (Minhagei Vormaiza, II, p. 134). A relevant incident occurred 

in Nikolsburg, Moravia, now in the Czech Republic but then ruled by Germans.

Fisk's tax declaration: About 350 years ago Yaakov Fisk was one of the 

richest men in Nikolsburg and, like his companions, periodically declared his 

assets and paid his taxes. After his demise, his heirs found the inheritance to be 

worth 300% more than his last assessment and the gabaim of the community 

demanded arrears. Some dayanim, though, countered on the heirs' behalf that 

Fisk could have become richer just before his death, after the last taxation, 

and they could hence not be forced to pay arrears for previous years (Responsa 

Tzemach Tzedek HaKadmon, 24).

We don't all have the luck of Yosef Mokir Shabos: A similar case is judged 

in Responsa Chavos Yair (57-58) and ruled that claims of sudden enrichment 

are unrealistic as most people become wealthy gradually, over a long period: 

"Should we assume he opened a fish and found a precious stone like Yosef 

Mokir Shabos or got rich by a stroke of luck?" A beis din, then, cannot make 

such claims and the heirs must pay the demanded arrears.

71a A seller sells generously.

Is a typical sale always generous?
Our mishnah cites Rabbi Akiva, that a person who sold a pit or well in his 

field to another is assumed to have included the path thereto in the sale, though 

not specified, as "a seller sells generously". Halachah was ruled accordingly 

(Rambam, Hilchos Mechirah 25:3; Tur Shulchan ‘Aruch, C.M. 214:2). 

Access to property: Shimon bought a factory with a backyard from a builder, 

understanding that the latter would provide the necessary vehicular approach 

to the yard, which was used for loading. The shortest way to the yard was via 

the north side of the factory, but the builder wanted to grant access only round 

the south side, making the approach unwieldy for clients and suppliers. The 

question arose whether he could be forced to enable more generous access. 

HaGaon Rav Yitzchak Elchanan Spektor zt"l addressed a similar case in his 

Nachal Yitzchak (61:4:1) and proved from the Yerushalmi that Chazal estimated 

the intention of a seller to grant the easiest access to a purchased property.

Storage space granted to the former owner of a dwelling: Must a seller be 

consistently generous? Maharsham rules that there are exceptions, such as 

a case he judged long after the sale of a house (Responsa, III, 316). Menasheh 

sold his home to Efrayim, stipulating in writing that he reserved a right to 

display his wares on a balcony facing the street. The heirs of both sides 

continued the agreement till a descendant of Efrayim claimed that since a 

seller sells generously, he only reserved the right to display small items on the 

balcony. Bulkier items that disturbed the residents, they claimed, could not be 

displayed. Maharsham proved from our sugya, though, that a seller is expected 

to be generous only insofar as the transaction does not infringe any rights he 

reserves for himself: According to our sugya, if a person sells a field, but keeps 

the trees therein for himself, the purchaser must understand that the seller still 

owns the land where the trees stand in order to protect his continued right 

to grow the trees. By the same reasoning, the former owner of the said house 

certainly meant to ensure his rights on the balcony for his heirs to enable their 

best use thereof, including the display of bulky items.
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