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Many contracts 
and rental 
a g r e e m e n t s 
contain a penalty 
clause (for 
example, a tenant 

who does not move out upon the expiration 
of the lease, or a renter who does not return 
a rental car on the due date), stating that the 
tenant/renter will be subject to a significant 
rate increase.
Q: Is one obligated to pay that inflated 
amount?
A: Whether such an agreement is binding 
depends on how the increase is described. 
In many contracts the increased amount 
is described as a rental payment. In other 
words, for every day that the tenant re-
mains after the lease expires he must pay 
an increased rate of rent. When put in those 
terms the condition is binding, similar to any 
other rental agreement, even when the rate 
is high (Nesiv Hasechiros 18:10; see also Har 
Hakarmel, C.M. 5).

On the other hand, if it is described as a 
penalty, the matter depends on whether the 
penalty is an exaggerated amount or not. If 
the penalty is an exaggerated amount, it is 
considered an asmachta and not binding, 
even when recorded in a contract that 
was signed by witnesses. An asmachta is a 
condition that essentially states, “If such 
and such occurs, I will pay, but if it does not 
occur, I will not pay.” The reason it is not 
binding is that the commitment being made 
is not full-hearted (gemiras daas), since the 
individual is not sure that events will occur 
that will obligate him to pay (see C.M. 207:13 
for many relevant details, and Minchas Pitim 
310:1).

If the penalty is consistent with the loss 
that the owner will suffer (because the 
tenant did not vacate the apartment, or the 
car was not returned, it could not be rented 
to another person, even though from the 

Sara had worked during the summer as an arts-and-crafts 
counselor in Kayitz Day Camp. “You should order supplies 
through the camp office,” the director told her. “If you need 
to pick up extra supplies out-of-pocket, though, we will 
reimburse you based on the receipts.”

Throughout the summer, Sara would keep the receipts of her expenses in a pencil case 
and submit them at the end of each week for cash reimbursement.  
A few months after camp, Sara was cleaning out her knapsack and found two receipts in 
the pencil case. She didn’t remember whether she had been reimbursed for them.
Sara called the camp director. “I found two receipts from the summer,” she said. “I assume 
that I was not reimbursed, but am not sure. Do you have a record of what you paid?”
“We paid from the petty cash box and didn’t keep a record of your receipts,” said the camp 
director, “so I have no way of knowing whether we reimbursed you.”
“I also don’t remember,” said Sara, “but usually I would give in the receipts when you 
reimbursed me.”
“Are you sure that the receipts are from camp?” asked the director. “It’s already a few 
months later.”
“The receipts are definitely from the summer,” replied Sara. “The dates are in August.” 
“Maybe they’re not from camp, though,” said the director. “Perhaps you bought items for 
personal use?”
“Can’t be,” said Sara. “I only kept receipts from camp in that pencil case.”
“I trust you on that,” said the director. “But the fact that you noticed the receipts only now 
makes me wonder whether we reimbursed you at the end of the summer, but you didn’t 
give them in for some reason.”
“I don’t know what to say,” said Sara.
“Let me consult Rabbi Dayan,” said the 
director.
The director called Rabbi Dayan 
and asked: “Do we owe Sara for the 
receipts?”
“When the lender and/or the borrower 
are unsure about repayment,” replied 
Rabbi Dayan, “the halachah varies, 
depending on the documentation of 
the loan.”
“Could you please explain?” asked the 
director. 
“If the lender holds a valid loan 
document, but neither he nor the 
borrower remembers whether it was 
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perspective of damages, one would not 
have to pay since the loss is essentially an 
impediment to earning a profit — meni’as 
revach), nevertheless, in such a circumstance 
the commitment to pay is binding. 

This is similar to a shidduch in which the 
two parties commit to pay a penalty for 
backing out of the shidduch. The reason the 
agreement is binding despite the fact that it 
is an asmachta is that the payment is made 
because of the humiliation that one causes 
the other party and thus is not considered 
an exaggerated commitment. 

This parallels the commitment a 
sharecropper makes that if, instead 
of cultivating the field he allows it to 
remain fallow, he will pay the owner the 
projected profit (C.M. 328:2). The reason 
the commitment in this case is binding 
is that since the owner will suffer a loss, 
the sharecropper’s commitment is not an 
exaggeration (C.M. 207:16; see also Minchas 
Pitim 328). 

There is, however, a disagreement 
whether the commitment is binding if there 
was no kinyan. Rema (207:16) contends 
that a kinyan is necessary, whereas the 
Shach (C.M. 207:24; Nesivos Chiddushim 52) 
maintains that it is binding even without a 
kinyan. Some authorities suggest that in our 
case involving rentals, even Rema would 
agree that a kinyan is not necessary since a 
kinyan was made at the outset of the lease 
(Ketzos 7).

(See Minchas Yitzchak [6:170] for a 
discussion whether a legal contract offsets 
an asmachta and renders the agreement 
binding. See also Mishpat Shalom 207:15 and 
Chazon Ish, C.M., Likutim 16:11.) 

In conclusion, it is possible to draft a 
contract that will halachically obligate the 
tenant/renter to pay even a penalty, but it 
must be drafted in a proper manner. Most 
standard contracts do not have language 
that is halachically binding.
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repaid, the borrower must pay,” said Rabbi Dayan. “We do not negate a valid document 
out of doubt. However, if the borrower insists that he repaid and the lender does not 
remember, he cannot collect” (C.M. 82:2, 59:1; Shach 59:1-2).
“There is no loan document here, though,” pointed out the camp director. “It seems like 
an undocumented loan.”
“Regarding an undocumented loan, if the lender makes a definitive claim, whereas the 
borrower remembers borrowing but is unsure whether he repaid,” said Rabbi Dayan, “the 
borrower remains liable, since he has a chezkas chiyuv (status quo of debt). If the lender 
also is unsure whether he was repaid, some say that the borrower has no obligation 
whatsoever, while others maintain that he has a moral obligation to reach a compromise 
with lender” (C.M. 75:9,18; Shach 75:65, 67; Pischei Choshen, Halva’ah 2:30[75]).
“Would this dispute not apply to our case?” asked the camp director.
“Actually, since the counselor had a practice of keeping receipts in her pencil case and 
submitting them for payment, it is similar to one who kept records in a ledger,” answered 
Rabbi Dayan. “A person who is scrupulous with his ledger can rely on it to make a definitive 
claim. Thus, if Sara always presented the receipts for payment, she has a definitive claim 
and you would have to pay for the remaining receipts. However, if she would sometimes be 
reimbursed without presenting the receipts, her claim is also doubtful and you would have, 
at most, a moral obligation to compromise” (C.M. 91:4-5; Shach 91:24; Pischei Teshuvah 91:7 
and Nesivos 91:18, based on Tumim 91:8).
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Tar’omess, Mechusar AmanaAdapted from the writings of  Harav Chaim Kohn, shlita

(Based on writings of Harav Chaim Kohn, shlita)
Q: I arranged verbally with a worker to do a job, but found someone else 
cheaper before he began. May I retract?
A: As with other transactions, Chazal required a kinyan for an employment agree-
ment to be legally binding, but the worker has a rightful complaint (tar’omess) for 
the hardship in finding new work. If he cannot find alternative work now and was 
caused a loss, there is also monetary liability. Conversely, if he can find alternate 
work easily, some say he does not even have tar’omess (C.M. 333:1-2; Shach 333:1).

Nonetheless, some say that an employer who retracts from a verbal 
arrangement is considered mechusar amana (untrustworthy), unless he retracted 
because of a valid change of circumstances, e.g., he no longer needed the job. 
There is a dispute whether a drop in the cost of labor (that occurred after the 
agreement) is a valid reason, but contracting cheaper workers who were available 
from the beginning is not considered a change in circumstances (Sma and Aruch 
Hashulchan 333:1; Pischei Teshuvah 333:8; Pischei Choshen, Sechirus 10:2).
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