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ַוֲעִׂשיֶתם לֹו ַּכֲאֶׁשר זַָמם ַלֲעׂשֹות ְלָאִחיו ּוִבַעְרָּת ָהָרע ִמִּקְרֶּבָך: (דברים יט/יט)

And you should to do him as he planned to 
do to his brother. (Devorim 19/19)

This possuk speaks about the punishment of 
two witnesses who testified against a certain 
person that he deserves the death penalty. 
After that, two other witnesses come before 
Bais Din and testify that the first set of 
witnesses are invalid because at the time of 
the event on which they testified, they were 
in a different place and that it is impossible  
that they witnessed that event. (aid zomaim)

Our possuk teaches that the punishment for 
such a case is that the first set of witnesses 
are put to death in the same way that they 
planned that the defendant would be put to 
death.

Rashi explains that these witnesses are put to 
death only if Bais Din has not yet put the 
defendant to death. However if the second set
of witnesses didn't come to Bais Din until 
after the defendant is killed they are exempt 
from being killed. 

 He learns this halacha from the wording of 
the possuk, "as he planned" which implies, 
"as he planned and not as he did". 

Zera Shishmon asks (in the name the sefer 
Liviyas Chain) that although this din, that if 
the defendant is killed the aidim zomamiem 
are not killed, is mentioned in Chazal the 
Mishne derives it from a different possuk. It 
is written in the Mishna (Mesechta Makkos 
5a) ".... the Tzaddukim contended that the 
zomamim were put to death only after the 
accussed was put to death, like it is written in
Chumash, "a soul for soul".  The Chachamim

said back to them, It says in Chumash you 
shall do to him what he planned to do his 
BROTHER. The words "his brother clearly 
implies that his brother is still alive (because 
after his is dead he is not his brother 
anymore!)."

How can we reconcile Rashi who derives it 
from the words "And you should to do him as
he planned to do..." and not as he did, with 
the Mishne that derives this din from the 
word "his brother" which implies that his 
brother is still living? 

Zera Shimshon answers that in truth the 
Tanna of the Mishne holds like Rashi that we 
learn it from the words "as he planned...." 
and not from the words "his brother". (This 
has to be the case, since we find that the 
Gemorro in Sanhedrin learns a different din 
from the words "his brother".) 

The Tanna only wrote that we learn it from 
the words "his brother" to counter-argue the 
Tzaddukim who hold that we kill the 
witnesses ONLY  if Bais Din killed the 
defendant. Since the Tanna knew that the 
Tzaddukim don't agree with the din that our 
Gemorra learns from "his brother" therefore 
he reasoned that in their minds the words "his
brother" are extra.  He therefore  argued that 
from those words we learn that the defendant 
must be alive in order to punish the 
witnesses. However, in truth he also holds 
that we learn it out from the words, "as he 
planned...."
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(יח) ׁשְֹפִטים ְוׁשְֹטִרים ִּתֶּתן ְלָך ְּבָכל ְׁשָעֶריָך ֲאֶׁשר יְדָֹוד ֱאֹלֶהיָך נֵֹתן ְלָך ִלְׁשָבֶטיָך ְוָׁשְפטּו ֶאת ָהָעם ִמְׁשַּפט ֶצֶדק: (דברים 

טז/יח)

You shall set up judges and law enforcement
officials for yourself in all your cities that the
Lord, your God, is giving you, for your
tribes, and they shall judge the people [with]
fair judgment. (Devarim 16/18)
Zera Shimshon asks that seemingly the
mitzvo mentioned in the beginning of the
possuk "You shall set up judges..." is not
referring to any one individual but it refers to
the whole nation of Bnei Yisroel in general.
If so, why at the end of the possuk does it
write, "and they shall judge THE
PEOPLE...". and not "and they shall judge
YOU..."?

Secondly, he asks, what does it mean, "and
they shall judge the people [with] FAIR
JUDGEMENT"? Wouldn't it be better to
simply write, and they shall judge the people
FAIRLY?

He gives three answers to these two
questions.

1) There is a well know halacho if two
people claim that a certain property is theirs,
the burden of proof is on the one claiming
(Hamotzie m'chaivoro aluf ha'raiya). 

For instance, if Reuvan claims that the
property in which Shimon lives is really his
and two witnesses testify that he is right..
Shimon then brings two witnesses that he is
right and that the property is really his (In
other words, one of the set of witnesses is
lying but Bais Din doesn't know which one.).

Since Bais Din doesn't know who is right,
and the one claiming has no sure proof that
the property is really his (since there are two
witnesses that testified against his claim
Reuvan cannot take any of the property. 

The Gemorra in Bava Metzia (39/b) cites an
exception to this halacha; if the defendant is
known to be violent and the one claiming the
property explains to Bais Din that he has
witnesses that the property really belongs to
him but that they are scared to testify against
such a violent person. In such a case Bais Din

rules in favor of the one claiming unless the
defendant can prove the contrary.  

This possuk, explains Zera Shimshon, is
alluding to this halacha.

The phrase "they will judge THE PEOPLE"-
ha'am - refers to the bad and wicked people
members of Clal Yisroel, and more
specifically violent people. (like Rashi in
Chumash explains the difference between
ha'am and ami). 
In such a case the process of judging really
isn't fair (since the one claiming doesn't have
100% proof that he is right). However, the
judgement is fair since the reason that the one
claiming cannot bring proof that the property
is his is because of the behavior of the
defendant.

This then is the meaning of the phrase, "
[with] fair judgment"- that the judgment is
fair even the the judging is not fair. 

2) This possuk is alluding to the following
halacha. In a case where Bais Din knows that
one of the parties is lying (but they cannot
catch him on the lie), the halacha is that
Bais Din writes that not they or any other
Bais Din can judge this case. The Ro'sh
explains that this is only true if the one
claiming is suspected of lying however if the
defendant is the one lying then even though
that this Bais Din cannot judge the case
(since they know that something is "fishy"),
another Bais Din can. The reason for this is
that we can't let the liar benefit from his lie.
(If we let the suspected liar keep the property
that really isn't his, he has gained by his lie).

According to this we read the possuk, "and
they shall judge the people" - the bad people
(the liars) and to inform other Batei Din not
to judge this case - "[with] fair judgment"-
only if their refraining from judgement will
be fair, in a case when the one claiming is
suspected of lying.

3) The possuk is referring to another halacha
that when Bais Din knows that one of the
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parties is lying but cannot prove it, Bais Din
is allowed to rule that NO ONE can do
business with him in order that he will admit
his guilt. 

According to this, explains Zera Shimshon,
we read the possuk, "and they shall judge the

people"- they shall judge the whole
community not to do business with the liar-
"with fair judgement"- in order that the
judgement will be correct and fair (that the
liar will admit his lie).

 

----------------------------------------3--------------------------------
ֲאֶׁשר ַהּגֹויִם ְּכָכל ֶמֶלְך ָעַלי ָאִׂשיָמה ְוָאַמְרָּת ָּבּה ְויַָׁשְבָּתה ִויִרְׁשָּתּה ָלְך נֵֹתן ֱאֹלֶהיָך יְדָֹוד ֲאֶׁשר ָהָאֶרץ ֶאל ָתבֹא ִּכי (יד)

ְסִביבָֹתי: (דברים יז/יד)

On the possuk "When you will enter the
land... and you say, "I will set a king over
myself, like all the nations around me." the
Medrash comments, "(There is a question in)
halacha. Can the Sanhedrin try a king for
something that he did? 

(The answer is) This is what the Chachamim
learnt (in the Mishna Sanhedrin 18b), 'a king
cannot judge and cannot be judged. He
cannot testify (against someone) and no one
can testify against him...' Our Sages taught
us, Why can we not judge a king? R. Yermiah
explained because, Dovid HaMelech said,
'from Y.u my judgement will come forth'-
there is no creature that can judge a king
except for Hashem. 

Zera Shimshon asks two questions on this
Medrash. Firstly, it seemingly contradicts
the Gemorro in Sanhedrin that says that the
reason that Sanhedrin doesn't judge a king is
a rabbinic decree that was instituted in the
times of King Yanai and that it is not learned
from the possuk. 

Secondly, the Gemorro there says that this
decree only applies to the kings who are not
direct descendants of Dovid HaMelech
(Malchei Yisroel) and not to the kings who
are descendants of Dovid HaMelech
(Malachei Bais Dovid). The Malchei Bais
Dovid can be a part of Sanhedrin like the
possuk says (Yermiyahu 21/12), "House of
Dovid! .... execute justice in the morning and
rescue the robbed from the hand of the

robber..."

From the fact our Medrash brings the source
that we cannot judge a king from the possuk
that Dovid HaMelech said, it seems that the
Medrash understood that this prohibition
applies also to Malchei Bais Dovid! 

Zera Shimshon gives a beautiful explanation
of the Medrash. He explains that there are
really two parts to the Medrash. 

The first part begins with the question if
Sanhedrin can judge a Melech Yisroel (a
king who is not a direct descendent of Dovid)
or not. It quotes the Mishna that Sanhedrin
cannot judge a king and that a king cannot be
a part of Sanhedrin to judge others. The
Medrash doesn't go into the reason for this
but it relies on the reason given in Mesechta
Sanhedrin that we quoted before (that there
was a rabbinic decree in the days of King
Yanai that Sanhedrin cannot judge a king.) 

The initial question that the Medrash asked
is now answered and this ends the first part
of the Medrash. 

The Medrash is now bothered by a new
question on the Mishna that the Medrash
quoted as the source that Sanhedrin cannot
judge a king, "a king cannot judge and cannot
be judged ...". From the Mishna it seems that
there is no difference to what type of king,
Melech Yisroel or Melech Bais Dovid. This,
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like we mentioned before, is simply not true!

Therefore, explains Zera Shimshon, the
Medrash understood the Mishno in the
following way. 

A king of Yisroel cannot judge (because of
the concept of "perfect yourself and only then
can you perfect others") BECAUSE he
cannot be judged (because of the Rabbinic
decree). This is without exception.

The Medrash inferred from this, however
that in a case that Sanhedrin does judge a
king, for instance a king from Malchei Bais
Dovid who forgo his honor and let himself be
judged, then he can judge others. (Since they
"perfected themselves, they can now perfect
others".)

However the Medrash also knew the possuk,
"House of Dovid! .... execute justice in the
morning and rescue the robbed from the hand
of the robber..." which seems to permit
Malchei Bais Dovid to judge all the time,
even when they do not forgo their honor and
do not let the Sanhedrin judge them. The
Medrash was bothered by this! How can this
be? What happened to the concept of "perfect

yourself and they perfect others"?

The answer is that the reason that we have to
first perfect ourselves before judging others
is because if we don't then we are prone to
make mistakes. However if a king does not
forgo his honor and does not let them judge
him it is because he feels that he is right. If
he feels so, even if he is wrong, Sanhedrin
cannot correct him and his judgement stays.
Only Hashem can judge a king, like it says
(concludes the ax Medrash) 'from Y.u my
judgement will come forth'- there is no
creature that can judge a king except for
Hashem. 

According to this, concludes Zera Shimshon,
our Medrash is in full agreement with the
Mishna in Sanhedrin. Our Medrash also
holds that the reason Sanhedrin cannot judge
a Melech Yisroel is because of the rabbinic
decree (it just doesn't go into it). And the
possuk, "from Y.u my judgement will come"
refers to another halacha altogether; that
Sanhedrin cannot correct a judgement made
by a king who was a descendent of Dovid
HaMelech!

HaRav Shimshon Nachmaini, author of Zera Shimshon lived in Italy about 300 years ago in the time of the Or

HaChaim HaKodesh.

The Chida writes that he was a great Mekubal and wrote many sefarim including sefarim about " practical
kabbolo" but asked that all of his sefarim be buried after he passes away except for Zera Shimshon and Niflaos
Shimshon on Avos.

He had one child who died in his lifetime (hence the name "Zera Shimshon") and in the preface he promises for
people who learn his sefarim after he dies “... And your eyes will see children and grandchildren like the
offshoots of an olive tree around your tables, wise and understanding with houses filled with all manner of good
things… and wealth and honor……”

These d’vrai Torah are dedicated to Esther Yenta Bas Chana Chassia. In the
merit of the learning Zera Shimshon’s divrai Torah, Hashem should answer her
prayers and she should quickly find her proper match along with all the other
members of Clal Yisroel who are also looking for their zivug hagun.
If you are interested in buying your own copy of the Hebrew version of Zera
Shimshon
Call 05271-66-450 in Eretz Yisroel 
or
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347-496-5657 in the U.S.A. 

You can now  HEAR shiurim of Zera Shimshon on Kol Halashon:
In E. Yisroel: 073-2951-727 or 03-617-1111 and then press 1,1,3,24
In U.S.A. (718) 395-2440 and then press 2,6,4,24
In England: (208) 123-3788 and then press 2,1,4,24
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