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weRe we foRCeD to ACCept the toRAh?
as we stand at the threshold of the holiday of shavuos, we should be preparing ourselves during 
this time to reaccept the ol malchus Shamayim, the yoke of heaven, and the responsibility of serving 
hashem, just as we did at Har Sinai when we accepted the torah for the first time. We demonstrate this 
acceptance not only by learning torah, but also by living our lives in service of hashem. 

Given the importance of commemorating and re-experiencing the acceptance of the torah, it is 
somewhat surprising that when we examine the details of the original kabbalas haTorah, the acceptance 
of the torah at Har Sinai upon which everything is based, it seems that the jews didn’t really have much 
choice. let’s explain: the torah states, “Vayisyatzvu  b’tachtis hahar (Shemos 19:17), “and they stood at 
the foot of the mountain.” the formulation of b’tachtis is striking, as this literally means, “under, or in, 
the bottom of the mountain.” Why didn’t the torah phrase it as “l’tachtis hahar,” next to the bottom of 
the mountain? 

based on this slight nuance, the Gemara (Shabbos 88a) famously states that Bnei Yisrael did indeed 
stand underneath the mountain for a short time: “Kafah aleihem har k’gigis,” “hashem put the mountain 
on top of them like a barrel,” and threatened them: “If you accept the torah, then it is good; if you do 
not, then there will be your burial spot.” In other words, the jews had no choice but to accept the torah. 

this does not seem to be an auspicious start to our acceptance of malchus shamayim, and it appears 
to be unfair to require us as a people to serve hashem if he forced us to agree. after all, a relationship 
based on fear and terror is not usually a productive one. the Gemara actually asks this question:  “r’ 
acha says, mikan moda’a rabba l’oraisa,” “from here we have a great disclaimer to [our obligation to 
keep] the torah. as rashi explains, if we were indeed forced, we have an excuse for not living up to 
our expected role as a mamleches Kohanim, a nation of priests, and we would not be responsible for 
neglecting our responsibilities. the Gemara answers: the jews later accepted the torah again during the 
days of achashverosh, after being saved during the purim story. 

this answer is also quite strange: does this mean that until purim, keeping the torah was a farce? If so, 
how could they have been rebuked so many times by the nevi’im, the prophets, and how could hashem 
have destroyed the first Beis HaMikdash? moreover, Tosafos asks that the torah explicitly states that 
the jews declared na’aseh vnishma, we will do and we will hear (Shemos 24:7). In other words, they did 
accept the torah voluntarily. how are we to understand this enigmatic passage in the Gemara? 

the StAtuS of A foRCeD SALe IN hALAChA
In order to understand this, and derive the appropriate message from it, let’s examine a similar topic in 
halacha, which is also known as moda’a (the same word used by the Gemara). the Gemara (Bava Basra 
48a) states that if one is forced into selling property or other items, the sale is still valid. the reason 
given is that because of the situation, the seller resolved that he must sell it. although he was forced to 
do so, perhaps even at gunpoint, once he receives the money for it, the sale is valid. In addition, although 
the standard in halacha is that an oness, exceptional circumstances that are not in one’s control, do not 
render a person responsible for his actions, it seems that this case, where he actually receives money for 
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the item, is different. this statement is cited as halacha by the rambam (Hilchos Mechira 10:1-3) and the 
Shulchan Aruch (c.m. 205). 

foRCeD SALe VS. foRCeD gIft AND A Moda’a
the Gemara then distinguishes between this case and one of matana, where he is compelled to give the 
item away, like a gift. In that case, where robbers forced him out of his house, it is not a valid gift, even if 
he signed a document stating he was giving it to them for free. the Gemara (Bava Basra 40a) also makes 
another important statement that if one is moser moda’a, makes a declaration that any consent he gives 
afterwards to sell the property is not valid, then the moda’a is accepted, and the subsequent sale is invalid. 

1. expLANAtIoN #1
What is the reason for the distinction between the cases of a sale and a gift, and why does a moda’a help even 
in the case of a sale? according to the rashbam, Tosafos (Bava Basra 48a), and the rashba (Kiddushin 49a), 
the difference is that when you sell something, even if you didn’t want to do so, your resistance to it when 
you are paid for it is not that strong. therefore, it is similar to any other sale, where even if you would have 
preferred not to sell, one makes peace with the situation, resolves to sell, and is happy to get on with life. 
however, if one issues a moda’a beforehand declaring clearly that one absolutely does not want to sell, then 
this clear declaration invalidates the sale, as it demonstrates that one really does not wish to sell, and is not 
committed to it. 

2. expLANAtIoN #2
the rambam (Hilchos Mechira 10:3) appears to have understood the distinction differently, and the 
explanation of his opinion may be as follows: In the case of a sale, one may not have wanted to sell, but at 
the end of the day, one performed an action of actually accepting the money and handing over the property 
or item. just as the Gemara explains elsewhere that one does not sell property unless one is financially 
compelled to do so (at least, this was true in those times), but yet such a sale is valid, the same is true here as 
well: once one executed the transaction, the deed was done, and it is valid. 

In many cases, this is simply what happens in life. We do things that we prefer not to do, but we realize that 
given the situation, this is the correct course of action, and resolve to do so anyway. even though the seller 
may have had a gun pointed to his head, and it was actually the buyer’s decision to execute the sale, and not 
the seller, nevertheless, the rambam says that since the seller accepted the money, he is still considered as 
having performed the action. 

however, with regard to a matana, the situation is different. In that case, if the owner agrees to let someone 
threatening him to take control of his house, the owner did not perform an action of any sort, such as 
accepting the money, or actively transferring ownership. rather, he simply said the other may take it, and 
the other did so on his own. In this case, since the owner didn’t actively do anything and didn’t desire for the 
transfer to occur, the deed is not valid.

3.  NAfkA MINA BetweeN the expLANAtIoNS
there may be a nafka mina, practical halachic difference, between these two approaches. What happens if 
the owner agrees to a sale under duress and pays significantly less than the market price, such as accepting a 
quarter million dollars for a house that is actually worth half a million dollars? one did agree to the deal, but 
he did not receive all of the money he should have. this question is subject to a dispute cited in the Shulchan 
Aruch (c.m. 205:4) whether it has the status of a sale or a nesina. according to the rashba (and company), in 
a normal case of sale by duress, one made their peace with the situation, and didn’t lose anything if they get 
the money. however, here that is not the case, as one lost half of the value of the property, and therefore the 
sale would not be valid. rabbeinu Yona and the rambam, though, hold that the primary issue is whether one 
took action in executing the transfer. In this case, one did indeed take action to sell it and accept the money, 
and didn’t simply let someone take it themselves. therefore, the sale is still valid. 

4. peShARA AND MeChILA BY foRCe
another halacha that is relevant to the distinction between a sale and a gift is the following: If a person is 
involved in a dispute in beis din with another, there are three ways to resolve it: 

1. a psak, or ruling, given by the beis din. 

2. Peshara, or arbitration or compromise. In this case, the two sides discuss with each other how to 
come to a compromise with which both are satisfied. 

3. Mechila, where one side gives in to the other and allows them to win the case. 
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What is the status of either a peshara or mechila when agreed to under duress? Is a compromise or waiver agreed to at gunpoint valid, like a sale, or 
invalid, like a gift? according to the Shulchan Aruch (c.m. 205:2), mechila is equivalent to a matana. therefore, if someone is forced into waiving a 
claim to another, the mechila is not valid. the Shulchan Aruch continues (c.m. 205:3) that in a case of peshara, where one agreed to a compromise, 
it has the status of a sale, and it would be valid. the Sma (9) explains: since both sides have claims against each other, in order to emerge with an 
agreement, clearly both have to compromise and “give something” to the other. When they do so in that situation, it is valid, similar to a sale, where 
one gives the money and the other gives the property. however, mechila is in essence giving something away, and receiving nothing in return. this 
would be similar to a matana.

the Nesivos (11) notes that there is another factor to consider: In the case of a din torah, no one knows what the dayanim, the judges, will decide if 
they issue a psak. this is why it is worthwhile for the sides to give up some of their claim and reach a compromise, as at least they get something. 
this resolve to do so is similar to a sale, as explained, and therefore valid when forced as well. however, if someone is forced to forego half of their 
initial claim, so that they can only claim $25,000 in beis din out of the desired claim of $50,000, then this may be similar to mechila, not peshara, as 
they didn’t agree to this as a compromise, but rather waived half of their claim due to force. 

the Nesivos also discusses a case where one is forced into a peshara, but then witnesses come and support his claim. can he retract his compromise 
in that case? the Shulchan Aruch (c.m. 12) says that in general, this type of peshara is indeed a mistake, and he may retract. however, the Nesivos 
says if a person was forced into a peshara, it still has the status of a sale, and would be valid. the reason is that in every peshara one runs the risk 
that one would have won the case otherwise, but one still resolves to compromise, which is similar to a sale and accepting the money. In contrast, 
if someone was pressured under duress in a case where he clearly was in the right and the beis din certainly would have ruled in his favor, then the 
Nesivos rules (based on the maharit) that it has the status of mechila, and would be void. 

5. BLACkMAIL oR thReAteNINg to RuIN the fAMILY’S ReputAtIoN
another important detail to clarify with regard to this halacha is precisely what qualifies as an oness that is subject to the rules discussed. Is it limited 
to a case of a threat to one’s life or physical harm, or could other types of threats be included as well? although in the times of chazal, the case was 
generally a threat that one might be killed, today, a person may be forced to do things under threat of blackmail: the other threatens to wage a media 
campaign against them, or spread damaging information about his family on facebook, or other harm will be done to his loved ones. It would seem 
that in these cases, if someone is forced to give away something without compensation, like the case of matana above, this is considered sufficient 
duress to invalidate the transfer. In a case where one is forced to effect a sale this way, the sale would be valid, similar to the cases above, but it would 
still qualify as duress in that if the seller authorized a moda’a in protest, a moda’a would be valid, and cancel the sale. 

uNDeRStANDINg the Kabbalas HaToraH uNDeR DuReSS  
With this basic understanding of moda’a in mind, let’s return to the subject of accepting the torah under threat and try to explain how this was 
acceptable. Tosafos explain that when Bnei Yisrael saw the great fire atop Har Sinai, they would have been frightened and retracted their acceptance, 
and this is why they had to be forced. however, many question this explanation as well and argue that this lowers the greatness of their commitment 
of na’aseh v’nishma if they would have dropped it due to fright.

the maharal (Introduction to Ohr Chadash)1 offers a different suggestion. he explains that if one accepts something upon oneself of one’s own free 
will, that acceptance is not an absolute or a critical matter, and does not define who he is in essence. therefore, a decision to give tzedaka or remain 
in a marriage is not intrinsically part of who we are. however, something that is critical to our existence, such as breathing air, is defined as part of 
life itself, as we cannot exist without it. therefore, we will sometimes be forced, and agree, to do certain things in order to maintain it. this is similar 
to the rambam’s approach concerning a sale under force discussed above: even when we don’t want certain results, we resolve to go ahead with the 
necessary action anyway, because we realize it is necessary. 

In the case of matan Torah, the maharal says that hashem had to force us to accept it to demonstrate that there is no other existence for us as a people 
without it. the maharal explains that although in a certain sense Am Yisrael were similar to a ger, a convert, which is considered halachically like a 
newborn child [katan shenolad dami], the need for torah within our lives was already part of our dna from the time of the Avos. In addition, the 
entire world could not have existed without the torah. therefore, our acceptance under duress demonstrates that no other result would have been 
possible other than our accepting it.2 once the jewish people realized this, they were able to come to terms with this as well and commit entirely to 
upholding the torah.   

We pray that hashem should enable us to experience a Kabalas HaTorah where we appreciate that this is part of our being, and accept upon ourselves 
with joy to learn, live, and declare ana avda de’kudsha brich hu, we are the servants of hashem in total devotion.    

1  this explanation also appears elsewhere in the writings of the maharal, including Tiferes Yisrael (chapter 26) and the Gur Aryeh (Shemos 19). 
2  the maharal also discusses how to interpret the Gemara’s question of moda’a rabba l’oraisa according to this. see the maharal in all of the sources cited in 
the previous footnote. 
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