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ast minute preparations for a major transition 

in their lives; the yeshiva boys were furiously 

readying themselves for the transformative 

move to Eretz Yisrael. They were on their own in 

terms of finding lodgings for themselves and were 

engaging their resources and international contacts 

to arrange boarding arrangements for each other. 

Ari Berger was on the ground already in 

Yerushalayim and found a newly opened empty 

apartment with 6 beds available. He contacted 5 

friends including Dovid Fried who all gave them their 

word that they would join him in the apartment. 

Each boy would pay $150 per month.  

Meanwhile, Ari gave word to the landlord that he 

and his friends would take the apartment in the Gush 

Shmonim / Tel Arza neighborhood. He even paid the 

landlord for his share for the upcoming month. The 

landlord would be greeting them October 28th Tishrei 

26th at 10 AM. 

The boys arrived in time and an amiable meeting 

took place. The contract was signed and money was 

transferred. Each boy paid $450 up front; covering 

three months of rent. The landlord would come 

around in three months time to collect the second 

payment for the subsequent months of the semester. 

An hour later, Dovid Fried heard that his cousin 

Chaim’s apartment had an extra bed and Dovid very 

much wanted to join. He felt that his transition would 

be made that much easier if he joined Chaim. He 

discussed the matter with Ari Berger, the other four 

guys and called the landlord. The catch; Chaim’s 

apartment was under renovation and would be 

available in two days.  

Ari told the landlord on the phone that he had a new 

guy Nochum willing to take Dovid’s bed, but would 

be arriving after Shabbos. The landlord agreed and 

told Ari to have Nochum give $450 to Dovid.  

Dovid vacated Ari’s apartment and slept at a married 

friend’s house for Shabbos; intending on moving in 

with Chaim when Chaim’s apartment was ready; 

hopefully Sunday or Monday.  

Then came the bombshell. During renovations, the 

workers busted some water pipes that made the 

apartment Chaim intended to rent uninhabitable for 

the near future. It would not be ready in time for the 

new Yeshiva winter semester. 

Dovid was now homeless! “Homeless?” he thought! 

“No way! I paid for three months in Ari’s apartment. 

I’m going back. He brought his stuff back, dumped it 

on his former bed, only to have discovered that 

Nochum already arrived. 

Now What? 

 

 

WHAT’S THE HALACHA? 

 

L 
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DETAILED EXPLANATION 
Ownership is an attribute of an individual's cognitive capacity. Thus, only a human being can own 

property.  

The transference of ownership between two parties; a grantor and a grantee, necessitates an extreme 

seriousness of mindfulness.  

Notwithstanding the ethical obligation to uphold a verbal commitment [Tur 189: 1, Beis Yosef 1], 

generally, for most people, an unexpressed cognitive decision or a verbal commitment alone is 

insufficient to concretize a transfer of ownership.  

Instead, a determined legal act of acquisition must be performed which displays the extreme seriousness 

of the commitment. 

Transference of moveable objects, livestock, and real estate each necessitate their own respective types 

of acts of acquisition. These acts are called kinyanim. 

An acquirer may assume legal ownership of real estate from a seller/grantor via a variety of kinyanim 

which include 1) kesef/money 2) shtar/document 3) chazaka/display of ownership 4) 

chalipin/ceremonial article transfer {5) or any other developed prevalent means}.  

Each of these means of kinyanim have their individual guidelines and regulations. 

In many places, the custom is to require a combination of kesef/money and shtar/document [Choshen 

Mishpat 190: 7].  

This is indeed a contemporary prevalent custom.  

Whether registering the real estate purchase in the governmental land registry is a necessary component 

of contemporary real estate kinyanim is subject of halachic discussion amongst contemporary halachic 

arbiters. 

Once legal ownership is affectively assumed, the acquirer may not simply dissolve the acquisition 

verbally [Choshen Mishpat 189: 1].  

Instead, the initial grantor would have to perform one of the aforementioned means of acquisition in 

order to reassume ownership of the real estate [ibid.].  
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A real estate acquirer need not give the money him/herself to the seller. Instead it is sufficient for a third 

party to give the money on the acquirer’s behalf [Choshen Mishpat 190: 4]. 

Similarly, to affectively dissolve a real estate acquisition, a third party would be able to return the money 

to the initial purchaser on the initial seller’s behalf. 

Q. 

Is a real estate rental treated as a real estate purchase - in that reversing the deal necessitates a reverse 

act of acquisition, or is a verbal agreement sufficient? 

A real estate rental is an acquisition of the property's function [Choshen Mishpat 192: 13].  

Thus, generally a real estate rental may be affected in a similar manner as a real estate purchase, i.e. in 

one of the aforementioned means; 1) kesef/money 2) shtar/document 3) chazaka/display of ownership 

4) chalipin/ceremonial article transfer1. [Choshen Mishpat 190:1]. 

It should follow therefore, that barring contractual agreements otherwise, once a renter affectively 

assumes ownership of the function thereof, for the term of rental, the rental agreement could not be 

dissolved verbally even if both parties subsequently consent.  

Instead, the landlord should have to either have money transferred back, give a shtar, or assert a chazaka 

based upon the prevalent custom of acceptable kinyanim. 

This is the view of most Poskim [Sm”a quoting Rivash].  

Other Poskim maintain that since the landlord always owned the real estate’s structure it is easier for 

the landlord to reclaim the function of the owned property from the renter. Even a mutual verbal 

consent to dissolve the agreement should suffice for the landlord to reassume ownership thereof of the 

functionality of the property of which it’s structure he/she owns [Machane Efraim]. 

As a result of both valid viewpoints, when a rental agreement is terminated by mutual verbal consent of 

the landlord and tenant, we are left with a halachic uncertainty how to adjudicate the scenario. In cases 

of halachic uncertainties, we rule that the parties should respect the status quo of the contested 

money/property; employing the formula of hamotzi mechaveiro alav hara’yah. 

When a landlord and tenant are in a dispute as to whether the tenant has a right to dwell in the landlord’s 

property, we view the tenant as though he is trying to take the functionality from the landlord. When 

                                                             
1 See Choshen Mishpat 195: 9, Sh’ach, Nesivos etc. as to possible limitations when chalipin can be used to affectively initiate 
rental agreements.   
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employing the hamotzi mechaveiro alav hara’yah formula, the onus of proof would be upon the tenant 

[Dayan Chaim Kohn]. 

 

APPLICATION 
Dovid effectively assumed ownership of a degree of the functionality of the landlord’s property via a 

valid kinyan kesef. He initially attempted to dissolve his ownership verbally. He would not receive his 

money back though, until Nochum paid him. 

Nochum paying Dovid on the landlord’s behalf would be sufficient to dissolve Dovid’s functionality 

ownership. 

Nochum attempted to assume ownership of the same functionality via a kinyan chazaka, displaying 

ownership by means of using the bed. He intended to pay for the rental as soon as he met up with Dovid. 

Whether or not Nochum’s kinyan was effective is contingent on whether Dovid still owned the function. 

If Dovid affectively dissolved his kinyan prior to Nochum’s attempt, then indeed Nochum affected a valid 

kinyan and he is the rightful owner of the bed rental.  

If Dovid did not affectively dissolve his rental agreement until he received the money from Nochum, then 

Nochum’s moving in to the bed has no halachic ramifications as long as he did not pay Dovid. 

We explained that while a buyer and seller cannot dissolve the sale verbally, it is questionable whether 

a landlord and tenant can consent to terminate or dissolve the tenancy verbally. As a result of this 

halachic quandary, we must respect the status quo of the contended property. 

Moreover, in a landlord-tenant dispute over the right to dwell in the property, we view the landlord, not 

the tenant as though he is the muchzak. 

In practice, the landlord would win an unresolved halachic quandary. 

Thus, as Nochum, the new renter is presently in the bed, he can claim that Dovid’s tenancy has been 

terminated and as a result, Dovid cannot kick him out. 
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