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 Three precocious Teenagers, Carlos,  Jack , & King take cars for a spin. Need they pay for rent and 
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THE DILEMMA: IS THE CAR “ROBBED OR RENTED?” 

THE CAR JACKING SCENARIOS: JACK, KING & CARLOS  
 

CARLOS

 Chaim, formerly Carlos K. did Teshuva. After 

many years of dedication and growth in some of 

the finest institutions of learning in Jerusalem 

and the States, Chaim developed into a highly 

effective and world renown educator for teens. 

He understood the trials and struggles of young 

adults extremely well.  

Even car-jacking was not a foreign concept to 

Chaim. He remembered vividly the time when 

after being kicked out of Mrs. Addy Sonn’s 

Calculus class, he strolled through his high-

school parking lot one morning only to find that 

Addy left a pair of car keys in her white Ford 

Taurus.  

He darted to the back door of the school 

building, swiped the doorstopper, wedged a 

space between the upper part of the door and 

the car, and with a long poker, simply opened 

the door like a charm.  

Carlos took the car for a joy ride, picked up 

some soda and fries at the Sunoco station five 

blocks away and returned the car safely right 

back in its spot. The entire escapade took no 

more than twenty minutes.   

Is Carlos liable for any damages or wear and tear to the car, like a robber?  

Does he need to pay rent for the time they used the cars, like a renter? 

 

What’s the Law? 

THE ANSWER: 
Having “Robbed” the car, Carlos would be liable to pay for any damages or wear and tear incurred to 

the car.  

He would not pay his teacher rent. 

 If he was a repeat offender, Beis Din would by punish him by compelling him to pay rent too. 

 

KING 

Meilech Kreiger did Teshuva too! Using his 

organizational skills and talents constructively, 

he spearheads a remarkable emergency & crisis 

response corp.  
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But as a teen, he was known as Meilech King! 

Daring and mischievous plans raced through his 

hyperactive mind many hours a day. 

Implementing them smoothly earned him the 

wrong type of respect. 

Late one summer night, Meilech King found 

himself in Rafi’s Rentals parking lot with just the 

right tools he needed to take a car for a 2.5 

hour star gazing stint in Allaire State Park in 

Farmingdale, NJ.  

By 4 AM, the car was discreetly returned to its 

place. 

 

Is King liable for any damages or wear and tear to the car, like a robber?  

Does he need to pay rent for the time they used the cars, like a renter? 

 

What’s the Law? 

 

THE ANSWER: 
If King did not intend on “renting” the car, he too, would be treated as a robber. He would be liable to 

pay for any damages or wear and tear incurred to the car, but would not pay Rafi’s Rentals rent. If he 

was a repeat offender, Beis Din would by punish him by compelling him to pay rent too. 

If King intended on “renting” the car, Rafi’s Rental could choose to treat him like treated as a robber. 

He would be liable to pay for any damages or wear and tear incurred to the car, but would not pay 

Rafi’s Rentals rent.  

Or else, if it better serves their interest, Rafi’s Rental could treat King like a renter, charge him rent 

(and preventable damages) and absolve him from normal wear and tear. 

 

JACK 
Hourly car rentals in Israel are becoming 

increasingly popular. Cars are conveniently 

parked throughout residential areas. You sign 

up as a monthly member, give them your credit 

card information and receive a smart card. You 

order your car at your convenience and are 

directed to the parked car nearest to your 

location. You’ll swipe the card, unlock and enter 

the car, turn the key in the ignition and your 

off… 

Smartcards may not be shared… 

There’s Cars2go, CityCar  to name a few.  

Basically you could end up paying about 20NIS 

per hour and 1.6-2 NIS per KM. Your credit card 

is billed automatically… 
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One sunny Mediterranean summer day,  Jack  

craved a spin around town.  His roommate Joey 

had gone to the States to spend time with the 

family for a week and left his smartcard in his 

desk drawer.  

Joey took the smart card, reserved a car and 

spun around town for three hours. He fully 

intended on reimbursing Joey. 

The car was returned intact. 

. 

Is Jack  liable for any damages or wear and tear to the car, like a robber?  

Does he need to pay rent for the time they used the cars? 

 

What’s the Law? 

THE ANSWER: 
Jack stole from two parties; Joey and the Company. 

Jack pays Joey for the hourly/km charge on his credit card. In addition, he pays the rental company for 

any wear and tear or damages the car incurred [Dayan Chaim Kohn].  

DETAILED EXPLANATION 

OBJECTIVE 
To explain these answers, we will attempt to  

1) define the elements of property ownership  

2) identify and quantify the various degrees of control one can assume over another’s property  

3) contrast the degree of control between a robber, renter, an unwarranted borrower/renter 

(shoe’l/socher shelo mida’as)   

4) delineate and explain the different liabilities between  robber, renter, an unwarranted 

borrower/renters 

BACKGROUND 

I. Four Primary Elements of Property Ownership 
Generally, owned property can have some or all of these four primary elements; two of which are 

physical elements, three of which are economic elements. 
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Physical 

1) Structure (the physical object) 

2) Function (ability to use it) 

Economic 

3) Market Value (what people would pay to buy the structure and/or any other elements of ownership ) 

4) Utility value (what user would pay to use it temporarily/rental) 1. 

 

II. Secondary Economic Element of Property Ownership  
1) Secondary Utility Value (subleasing earnings) 

 

III. Three Degrees of Control 
A second party can attain three degrees of control over a fellow’s property. 

1) Custody, Shemira  

2) Constructive Possession, Kinyanei Gezeilla , (b’reshuso) 

3) Actual Ownership, Ba’alus, (shelo) 

 

Explanation 

1) Custody. Shemira.  

Structure 

A depositor can willfully entrust his/her article under the watch of a trustee2, a shomer. The structure 

completely belongs to the depositor. The trustee has responsibilities to protect the article from loss or 

damage3 [Choshen Mishpat 292], including protecting the article from simply losing its market value4 
[Choshen Mishpat 292: 12].  

Examples of a trustee are a borrower/leasee.  

                                                           
1
 Consider:  If an owner opts not to put a piece of property up for rent, is that a decision not to access the inherent 

utility value, or does that indicate that the owner did not attribute utility value to the property? See next Issue for 
an exposition. 
2
 There are four types of trustees. An unpaid trustee, paid trustee, leasee, and borrower. 

3
 The extent of how far the trustee must go to protect it, and the corresponding degree of liability varies in 

accordance with the specific type of trustee 
4
 Chometz, leaven products, become worthless after the fifth hour on Erev Pesach, the fourteenth of Nissan.  A 

trustee entrusted to watch chometz, should sell the entrusted chometz to a gentile at the fifth hour to protect the 
owner from suffering a loss in functionality and monetary value of the object. 
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A borrower/ leasee does not assume ownership or even take constructive possession of the structure of 

the article or of its market value.  The borrower/renter may not sell the structure. The owner/depositor 

may sell the structure [Choshen Mishpat 312: 1]. Instead, the article simply is in the borrower/ leasee’s  

custody.  

To illustrate: In order to dedicate an article to the Temple, one must have full ownership of the 

article. It must be shelo, his asset and b’reshuso, in his constructive possession [Vayikra 27: 14, Bava 

Kama 69b].  

Can a lender/lessor dedicate the article in the borrower/leasee’s custody to the Temple? 

According to Tosafos (Bava Basra 87:, based on Arachin 21a), Yes.  

Having willfully placed the article in the borrower/ leasee’s custody does not constitute a lack of 

b’reshuso, in the lender/lessor’s possession. 

Function 

However, the borrower/leasee does own the function for the duration of the term. {The function is in 

fact the borrower/leasee’s asset, shelo and in his/her constructive possession, bereshuo.} 

So much so, that the lender/lessor cannot demand that the borrower/leasee terminate the return 

the article before the end of the agreed upon term [Choshen Mishpat 341: 1, 5].  

If the lender/lessor sells the article to a buyer, the borrower/leasee continues using the article until 

the end of the agreed-upon lease [Choshen Mishpat 312: 1]. 

Ramifications 

1) True, a borrower generally cannot lend the function to another party; but not because the 

functionality does not belong to him/her temporarily; but because lending it to others puts the structure 

– of which fully belongs to the lender – at unnecessary risk. In terms of the structure, it is merely in the 

borrower’s custody.  

Thus, in instances where the structure is not at unnecessary risk (often with real estate), unless 

otherwise stipulated, the borrower/leasee may sublease the function to a third party.  

As the owner of this function, the subleasing earnings belong to the borrower/leasee [Choshen Mishpat 

291: 26, 342]. 

2) As the structure always remained in the lender/lessor’s possession; at the termination of the lease, it 

is sufficient for the borrower/leasee to return the article to the place from where he/she took it. He/she 

does not need to inform lender/lessor of the return [. 

* If the article breaks accidentally, the borrower compensates the owner for the market value of the 

amount he/she accepted to protect [Choshen Mishpat 291: 4].* 

2) Constructive Possession. ganav, gazlan. A robber illegally removes the moveable article out of the 

victim’s possession and assumes constructive possession of the structure [Choshen Mishpat 348: 4 see Ketzos 

HaChoshen].  
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The moveable article still belongs to the victim (it is still his/her asset – see below) ; but as a result of the 

robber’s assumed constructive possession, the victim loses control over the article and his/her degree of 

ownership is severely compromised.  The robber must fully return the structure to the victim [Vayikra 5: 

23]. He must reinstate the victim as the constructive possessor of his/her asset. 

To illustrate: The victim of a robbery cannot dedicate the stolen moveable article to the Temple. 

While the moveable article is still shelo, his/her asset (if robber rents it to a third party, the victim can 

claim the money [Choshen Mishpat 363: 5]) -  it is not b’reshuso, in his/her constructive possession. 

Instead, it is in the robber’s constructive possession.  

Yet, the robber too, cannot dedicate it to the Temple. While the article is b’reshuso, in his/her 

constructive possession, it is not shelo, his/her asset. 

In contrast: A real estate trespasser does not assume constructive possession on the seized real 

estate. The real estate remains b’reshuso of the “deposed owner.”  

Hence, the victim of a real estate trespasser can dedicate the seized land to the Temple. 

Real Estate trespassing is an example of a phenomenon, whereby the offender committed a 

criminal act of theft, but the property did not become “stolen.”  [Choshen Mishpat 354: 6]. 

 

3) Ownership. ganav, gazlan. If the stolen moveable article is significantly altered5 after the robbery, the 

ownership of the structure is completely transferred to the offender [Choshen Mishpat 353: 1].  

No longer does the victim own the stolen article!  

Instead, the robber must return to the victim the market value of the article at the time and place of the 

crime [Choshen Mishpat 354: 5, 362: 13]. 

  

                                                           
5
 Significantly altered means the change is irreversible.  Ra’’avad: even If article is still functional. Rashba: only if 

dysfunctional. See below.  
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IV. Structure vs. Function: The Borrower 

Liabilities 

A borrower must return the borrowed article. 

If the article breaks or depreciates under the borrower’s watch, the borrower must compensate the 

owner for the monetary value he/she accepted to safeguard (unless the breakage resulted from normal 

usage [See below for explanation]) [Choshen Mishpat 340:1]. 

Payment Form 

If the broken article retains some monetary value, the borrower may return the broken article and 

compensate the owner for the difference between the present value and the greater value that the 

article was worth6 at the onset of the loan [Choshen Mishpat 340:2, 344:2]. See below for explanation. 

Exemptions 

Reversible Damage 

If the depreciation is reversible, the borrower is exempt from otherwise monetarily compensating the 

owner. It is sufficient to return the borrowed article as is7 [Choshen Mishpat 340:2, see also 307: 6, ]. 

Wear & Tear: Function vs. Structure 

As long as the borrower or renter did not misuse the article, both the borrower and renter are absolved 

from paying for any complete or partial breakage or wear and tear which occurs due to normal usage.  

Why?   

Because the user used it with permission and the owner should not have given it to them for a function 

that the article could not handle.  

In other words, the borrower/renter owned the function of the article. The structure must provide the 

availability to utilize it for its intended function.  

If the lender/lessor’s structure broke due to normal use of the function the  borrower/renter owned, the  

lender/lessor failed in his/her commitment and there is no need for the borrower/renter to compensate 

for that shortfall.  

This exemption is called meisah machmas melacha. [Choshen Mishpat 340: 1, Sm”a 3]. 

(In contrast, misuse, is where the function endangers the structure and as such, the user is liable for 

damages thereof.) 

                                                           
6
 More exactly: that the borrower accepted to watch 

7
 See Sha”ch 340: 2 (4) and Nesivos (3) for more elaboration on this point 
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Returning the Damaged Article 

Who Owns What? Function vs. Structure 

As we explained, the lender / lessor  willingly relinquishes his/her ownership of the article’s function to 

the borrower/leasee temporarily; yet retains full ownership of the article’s structure. Shelo Ubereshuso! 

The borrower/leasee  simply assumes custody of the structure.   

The lender may not jeopardize the borrower’s usage of the function. (ex. The lender cannot decide to 

ask for it back earlier than initially agreed.)  

The borrower cannot jeopardize the lender’s structure . (ex. The borrower cannot misuse the article). 

Thus, upon completion of the usage term, the borrower/leasee is required to return custody of the 

entrusted article to the structure’s owner ; the lender. 

Consequently, if the structure breaks in the interim; as the structure always remained in the owner’s 

constructive possession, the borrower/lessor returns the broken pieces - but must compensate the 

owner (when required to do soi)  for the difference in monetary value. 

Renting  

As the lender / lessor  retains ownership of the structure, the lessor can generally choose to charge the 

user for the right to control the function. This is called renting8. 

Subleasing 

Nonetheless, as the borrower/leasee own the function, technically, the borrower/leasee may profit off 

subleasing the acquired function to a third party. This in fact is generally the law regarding real estate, 

unless otherwise stipulated.  

With regards to movable objects, however, of which there is great risk of loss or damage to the structure, 

subleasing would generally9 be prohibited - as placing the structure at such unwarranted risk encroaches 

on the realm of ownership of the lessor.  

Accordingly, were the leasee to illegally sublease the moveable article, the revenue would belong to 

the lessor. 

                                                           
8
 Renting is permitted to compensate the lessor for accepting risks of losing the article or attrition. When the lessor  

accepts no such risk, charging rent for usage of one’s property could constitute ribbis and could be forbidden. The 
details of this notion are beyond the scope of this article.  A prime example could be lending money and holding 
the borrower liable for all mishaps. Charging “rent” is forbidden in this case.  
9
 Subleasing moveable objects is generally permitted to third parties to whom the lessor customarily rents the 

article or it’s like  
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V. Thief/Larcenist/Robber: Ganav/Gazlan10   

Who Owns What? Structure vs. Function 

Returning the Article 

A robber illegally obtains constructive possession of the structure of the article. The robber immediately 

becomes liable to return the structure to the constructive possession of the victim [Vayikra 5: 23, C.M. 360: 1]. 

Returning the Monetary Value 

If the article does not exist anymore or else changed irreversibly - due to natural or unnatural causes, 

the robber fully illegally acquires the stolen article. The structure herein belongs to the robber.   

The robber must now compensate the victim for the full monetary value that the article was worth at 

the time and place of the theft. Nonetheless, the initial stolen altered article does not need to be 

returned to its initial owner  [Choshen Mishpat 360: 1, 5].  

Extent of Irreversible Change 

Rashba maintains if the irreversible change does 
not jeopardize the structure’s utility a robber does 
not acquire the stolen article. 

 Ra’avad disagrees! Any irreversible change is 
sufficient to transfer the stolen article from simply 
the constructive possession (bereshuso) of the 
robber to become the robber’s property (shelo). 

 

[Take Note: Ra’avad will maintain that in contrast with a robber; an Unwarranted Borrower does not acquire the structure via 

an irreversible change to the article. Rashba though makes no such distinction between a robber and an Unwarranted 

Borrower ]. 

Payment Format 

In an instance where the stolen article changed irreversibly; (according to Rashba and its initial utility is 

jeopardized thereof), as the robber herein acquired the structure; the victim could demand that the robber 

not return broken pieces either, but rather to compensate the victim a new similar article equal to the 

value of the stolen article at the price and place of the crime.  

[Note: This is in contrast with a borrower who never acquires the structure of the article. As long as the broken pieces have value, 

after returning the pieces to the lender, the borrower simply needs to compensate the lender with the difference in value between 

the worth of the article at the time  he/she assumed ownership of the function {beginning of the borrowing term} and the present 

value of the broken pieces.] 

As insinuated, the broken pieces, though, belong to the robber. 

Rashba: Only if irreversible change jeopardizes 
functionality of the article  

Ra’avad: After any irreversible change 

                                                           
10  (Note: There are many other forms of theft including but not limited to 1) oshek; embezzlement- 

misappropriating funds which were placed lawfully under one’s guard, withholding due wages 2) chemda; 

extortion, ) 
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VI. Utility Value & Robber Returns 

Who owns the Utility Value, the Victim or the Robber? 

Q. (1) When a robber returns the market value, does he/she return the utility value as well - meaning 

does he/she also pay rent for the time that he/she used the article?  

A. No.  

Q. (2) Why not? 

Q. ( 3) If the Robber subleases the article, who gets the money, the Robber or the Victim? 

Shulchan Aruch the Robber Rema the Victim 

 

Explanation: 

These three questions invoke the following fundamental dilemma.  

 Is the utility value a financial benefit of the asset owner or the constructive possessor (controller)?  

 Rema 

1. Utility value; or ability to charge for function use, is a financial benefit of the function’s asset 

owner  (shelo). 

Thus, Asset Owner (A) can charge “Renter” (B) for use of the article. “Renter” (B) becomes the 

function’s new temporary Asset Owner (B)  and can subsequently sublease the function to (C) 

for the duration of B’s functionality ownership. 

2. Included in control (constructive possession) of an article (bereshuso) is the ability to personally 

use it without pay.  

Hence, while a function owner (he/she is the asset owner of the function) can charge a new user 

for the function, he/she cannot charge a user who has present control (constructive possession) 

of the article. (Having to pay, indicates that you are not in control!) 

3. A Robber takes control (constructive possession) of moveable objects he/she steals even before 

changing it irreversibly,  albeit the asset still belonging to the victim. (The asset owner simply 

cannot control who uses it!) 

- Thus, neither the Robber nor the victim can dedicate the article to the Temple. It is not the 

Robber’s asset (shelo) and not in the Victim’s control (constructive possession) (bereshuso). 

- If a Robber rents out the function to (C), the money belongs to the asset owner, (A), the Victim. 
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- However, (A) the Victim cannot charge (B) the Robber for the time (B) used the article (Rema, 

Ramah). 

Shulchan Aruch 

Utility value; or ability to charge for function use, is a financial benefit of the function’s constructive 

possessor  (bereshuso). 

(A) the Victim cannot charge (B) the Robber for the time (B) used the article. 

And 

If a Robber rents out the function to (C), the money belongs to the constructive possessor, the 

Robber. 

 

In a Real Estate seizure, where the property remains in the victim’s constructive possession, 

Shulchan Aruch and Rema agree that the Robber’s leasee pays the rent to the victim. 
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VII. THE UNWARRANTED BORROWER/RENTER 
 It is generally forbidden to steal an article temporarily; that is to steal the structure with an intent to  

return it at a later time. [Choshen Mishpat 348: 1].  

What about a borrower/leasee shelo mida’as, an unwarranted borrower/leasee?  

Indeed  Shulchan Aruch deems the shoel shelo mida’as a thief from when the borrower/leasee begins to 

use the function [Choshen Mishpat 292: 1]. 

But while the borrower/leasee shelo mida’as stole the function of the article temporarily, he/she never 

intended on stealing the article’s structure. 

Q. The unwarranted borrower/renter committed an act of theft but did the 

article become stolen? 

Ramifications:  

Rent 

(1) If the article became stolen, the victim cannot charge the unwarranted borrower/renter  

to pay rent for the usage time. 

If the article remained in the constructive possession of the victim, then under certain 

circumstances the victim can charge the unwarranted borrower/renter  to pay rent for the 

usage time. 

Payment Form  

(2) If the unwarranted borrower/renter attains constructive possession of the article, then if 

subsequently an irreversible damage ensues, the unwarranted borrower/renter fully 

acquires the broken pieces and must compensate the victim with full monetary 

compensation equal to the article’s value at the time and place of the crime. 

If the article remained in the constructive possession of the victim then the unwarranted 

borrower/renter does not acquire the broken pieces if subsequently an irreversible damage 

ensues.  Hence, as long as the pieces have value, the unwarranted borrower/renter may 

return the broken pieces and compensate the victim by paying the difference in price 

between the article’s value at the time and place of the crime and the present value. 

Subleasing Earnings  

(3) If the article remained in the constructive possession of the victim, all would agree that 

the victim is entitled to subleasing earnings generated by the unwarranted borrower/renter. 

If unwarranted borrower/renter attains constructive possession of the article, then whether 

the subleasing earnings go to the constructive possessor or the asset owner is subject to a 

dispute between Shulchan Aruch (CP) and Rema (AO). 
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Background 

A Robber acquires constructive possession of the moveable article he/she steals. 

A borrower/renter has no constructive possession of the structure entrusted in their custody. The 

lender/lessor has full ownership of the structure and the borrower/renter attains full ownership of the 

function temporarily. 

It is forbidden to steal on condition to return the article subsequently 11
  [Choshen Mishpat 348: 1]. 

A Robber who steals, - with the intent to return the article to the victim still acquires constructive 

possession of the article.  

Question 

Does an unwarranted borrower - that is one who borrows an article without permission – attain 

constructive possession article’s structure or does he/she simply commit a crime? 

Answer 

Ra’avad   No 

Rashba  Yes 

 

Explanation  

Ra’avad: No 

Constructive possession means attaining significant control over the article12.  

The unwarranted borrower/leasee never intended to remove the article from the victim’s ownership. 

Cognitively, the unwarranted borrower/leasee was always “using the victim’s article.” The very notion 

that I am using someone else’s property and I will put it back when I am done is an inherent significant 

limitation of control.  

Thus, while borrowing without permission is indeed an act of theft, no constructive possession was 

attained. The article did not become stolen. The victim’s full degree of ownership – asset and control 

was not compromised. 

Or else: 

Rashba: Yes 

The mere fact that the unwarranted borrower/leasee is making use of the function without the victim’s 

permission, (even for a limited time and with the intent to return-) is a demonstration of control over 

how the item is presently used indicating that the victim lacks that control. This phenomenon is 

sufficient to transfer the article into the constructive possession of the  unwarranted borrower/leasee. 

Like a stolen article, this is stolen too. 

                                                           
11

 See Choshen Mishpat 359: 2, Sha”ch for permissible instances. 
12

 Including not paying for having to use it. 
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Perhaps, Ra’avad views constructive possession primarily in terms of  Attaining full Control while 

Rashba views constructive possession primarily in terms of  removing the article from the victim’s 

control. 

 

Application 

Rent 

According to Rashba, the unwarranted borrower/renter attains constructive possession of the article 

and like a Robber would not  * have to pay rent for the time he/she used the item. 

According to Ra’avad the unwarranted borrower/renter does not attain constructive possession of the 

article and as such could * have to pay rent for the time he/she used the item. 

Payment Form 

According to Rashba, the unwarranted borrower/renter attains constructive possession of the article 

and like a Robber after an irreversible damage ensues**, the unwarranted borrower/renter fully 

acquires the broken pieces and must compensate the victim instead with full monetary compensation 

equal to the article’s value at the time and place of the crime. 

* see section -----  for discussion as to when the victim could charge the unwarranted 

borrower/renter rent. 

 ** Remember: Rashba maintains that a Robber (and an unwarranted borrower/renter) only fully 

acquire the article after an irreversible damage ensues which causes the article to become 

dysfunctional. 

According to Ra’avad, however, the unwarranted borrower/renter does not attain constructive 

possession of the article and as such like a borrower/renter, even after an irreversible damage ensues, 

the unwarranted borrower/renter does not acquire the broken pieces.  

He/she may return the broken pieces as long as they have value, and compensate the victim by paying 

the difference in price between the article’s value at the time and place of the crime and the present 

value. 

Subleasing Earnings 

If the unwarranted borrower/renter would sublease the article, do the earnings go to the victim or to 

the unwarranted borrower/renter?  

Remember:  

Shulchan Aruch rules that a Robber constructive possession means that he/she took control of the 

function and utility value. This includes subleasing abilities and earnings. 
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Rema rules that utility value, subleasing benefits belong to the asset owner. Hence, a Robber’s 

subleasee pays rent to the victim. 

According to Ra’avad that an unwarranted borrower/renter does not attain constructive possession of 

the article, all would agree that subleasing earnings would go to the victim. 

According to Rashba, that unwarranted borrower/renter can attain constructive possession of the article, 

Shulchan Aruch would permit the unwarranted borrower/renter to keep the subleasing earnings, while 

Rema would award them to the victim. 

 

Subletting Earnings 

 (Notwithstanding, the Court has the authority to punish a repeat offender by compelling him/her to pay 

the victim for the financial benefit the offender yielded from renting the illegally possessed articles 

[Choshen Mishpat 363: 3 see Be’er HaGolah].)  
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VIII. THE UNWARRANTED BORROWER/RENTER (2) 

Q. Does the unwarranted borrower/renter pay for normal wear and tear? 

Background 

We cited above in Section IV that a regular borrower/renter is absolved from paying for wear and tear, 

or attrition due to normal use.   

Why?   

Because the user used it with permission and the owner should not have given it to them for a function 

that the article could not handle.  

In other words, the borrower/renter owned the function of the article. The structure must provide the 

availability to utilize it for its intended function.  

If the lender/lessor’s structure broke due to normal use of the function the  borrower/renter owned, the  

lender/lessor failed in his/her commitment and there is no need for the borrower/renter to compensate 

for that shortfall.  

This exemption is called meisah machmas melacha. [Choshen Mishpat 340: 1, Sm”a 3]. 

Question 

The unwarranted borrower/renter did not receive the victim’s permission to use it. Would  it 

not make sense to say that the unwarranted borrower/renter is liable for any wear and tear 

as the victim never pledged to make his/her structure available for the unwarranted 

borrower/renter to utilize the function? 

The Answer 

Generally this argument is legitimate except if the article is designated for renting out to the public 

anyway. Let us explain.   

 

Wear & Tear vs. Rent 
An asset owner can charge rent to a borrower/renter for using the article’s function, as the 

borrower/renter does not attain constructive possession of the moveable article. 

A Robber assumes constructive possession of the moveable article and is thus, exempt from paying rent 

to the for the usage of the article.  

A borrower/renter is absolved from paying for wear and tear due to normal usage. 

A Robber pays for wear and tear. 

Unwarranted Borrower/Renter  
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Article not designated to rent  

Like a Robber, an unwarranted borrower/renter 

who used the victim’s moveable article without 

permission and ruined it must always pay for 

irreversible wear and tear if the article is not 

designated to rent out to the public. 

No intention to Pay  

Similarly, even if the article was designated to 

rent out to the public, if the unwarranted 

borrower never intended on paying for using 

the article, like a Robber, the unwarranted 

borrower must pay for wear and tear.  

Explanation 

An unwarranted borrower used the function without the consent of the structure’s owner and is thus 

liable for wear and tear irrespective of whether or not the unwarranted borrower attains constructive 

possession of the article or is simply committed a crime of theft.  

Article designated to rent  

If the article was designated to rent to the public and the unwarranted borrower/renter  intended on 

paying for the usage, - do we treat the unwarranted borrower/renter  as a Robber and hold him/her 

liable for wear and tear but absolve him/her from paying rent – or do we treat the unwarranted 

borrower/renter  as a renter- oblige him/her to pay rent and absolve him/her from paying for wear 

and tear? 

It’s up to the victim to decide! The victim could choose to treat the unwarranted borrower/renter as a  

Robber or a renter – if the article is really  designated for renting to the public anyways; whichever 

option is more profitable for the victim. 

Explanation 

Shulchan Aruch rules like Rashba that we generally treat an unwarranted borrower like a Robber 

because practically the unwarranted borrower has control over the functionality and as such assumes 

constructive possession of the moveable article; which means no paying for rent and paying for wear 

and tear. 

However, when an article is designated for renting, and the unwarranted borrower/renter intended on 

paying for the usage, the victim can now “maintain his control by charging the user for the usage. The 

unwarranted borrower/renter  lacks the full control over the functionality to attain constructive 

possession .   

However, if it is more advantageous for the victim though, he/she can choose to not allow the 

unwarranted borrower/renter to have used it, thereby causing the unwarranted borrower/renter to 

have asserted control over it, whereby attaining constructive possession thereof and paying for wear 

and tear instead of rent. 
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Note: 

{Even if stealing the function temporarily is sufficient to deem the article stolen, is the article stolen 

from when the offender removes the structure from the victim’s domain [Ran, Ramban, Nimukei Yosef] 

or from when the offender begins to use the function (take the function away from the victim) [Choshen 

Mishpat 292: 1]} 

B A C K  T O  J A C K  K I N G  &  C A R L O S :   A P P L I C A T I O N 
A) Mrs. Addy Sonn’s car was not up for rent. 

As an Carlos unwarranted borrower, aside 

from returning the car, Carlos pays for any 

wear and tear or damages that occur even 

resulting from the car’s normal usage.  

B) Arguably, Rafi’s Rental Cars were 

available for rent. King was an unwarranted 

borrower/renter. If King never initially 

tended on paying rent for the car, he 

assumed constructive possession of the car 

to dee the car stolen. He must return the 

car, pay for wear and tear and any damages, 

but cannot be charged rent for the time he 

used the car. 

If King intended on paying rent, Rafi can 

choose whether to retroactively deem 

King’s usage an indication of  assumed 

constructive possession, whereby obligating 

him pay for wear and tear but exonerating 

him from paying rent; or else, to deem it a 

rental and reflection of Rafi’s control and 

constructive possession of the car, charge 

King rent, but absolve him like any other 

renter from wear and tear due to normal 

usage. 

C) Here’s an example where the offender 

will end up paying rent and wear and tear! 

Why? 

Jack stole from two parties;  Joey and the 

Car Rental Company. The company is sure 

to charge Joey’s account the time and 

mileage fees accrued on his account. This is 

an example of a direct damage for which 

Jack must reimburse Joey. 

In addition, Jack used the car without the 

company’s permission and against their 

policy. They require each and every driver 

to have an account with them albeit 

allowing for “family plans”. Jack stole from 

the company. He is liable to pay for any 

wear and tear or damages that incur from 

his usage.  

His intending to compensate Joey for the 

credit card charge is insufficient to enable 

him to be deemed a “renter” from the 

company. (He rented the function from Joey. 

He stole the structure from the company.) 

ה"תונשלב  
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i T.L.C. Trustee Liability Chart 

  Recklessness 

 פשיעה

ilbadiova 

Theft/Loss not 

due to  

Recklessness 

 גניבה ואבידה

Unforeseen/incontrollable 

accidents 

 אונס

Damage in 

course of 

normal use 

מתה מחמת 

 מלאכה

 Unpaid trustee  Liable Absolved Absolved Liable שומר חנם     .1

 (may not use it) 

2a.  שומר שכר  Paid trustee Liable Liable Absolved Liable 

 (may not use it) 

2b.        שוכר    Renter Liable Liable Absolved Absolved 

 Borrower Liable Liable Liable Absolved  שואל          .3
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