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A friend 
a s k e d 
me to 
b u y 

something for him at the store. When I 
arrived at the store I saw a sign that read, 
“Buy one, get second one at half off.” 
Since my friend wanted only one of the 
items, I decided to buy one for myself.
Q: Who receives that benefit? Do we 
share it, meaning each one of us receives 
25 percent off, or can I keep the entire 
discount for myself since my friend 
intended to pay full price for his item?
A similar question arises when one is 
sent to purchase $90 of merchandise in 
a store that advertises, “Customers who 
spend $100 receive a free gift.” My friend 
would not have earned the free gift since 
he wanted only $90 of merchandise. If I 
decide to purchase merchandise worth 
at least $10 may I keep the gift for myself 
or must I share it with my friend?
A: This question also relates to the 
articles we published the past two weeks 
regarding an agent who was sent to 
purchase merchandise and the merchant 
gave the agent more merchandise than 
requested. The halachah is that if the 
agent was sent to purchase merchandise 
that does not have a fixed price, the extra 
merchandise is part of the transaction 
performed on behalf of the principal, 
who keeps the extra merchandise. 
In contrast, if the agent was sent to 
purchase merchandise that has a fixed 
price, the principal and the agent share 
the extra merchandise, as we explained 
in those articles.
Practical questions that involve these 
principles are not thoroughly addressed 
in the writings of the earlier Poskim; 
therefore we will cite the applications of 
more recent Poskim. Some authorities 

Avi had lost his mobile phone and borrowed a spare 
one from Yitzi.
“Can I see the phone?” Yaakov asked Avi. 
“Sure,” replied Avi. He gave it to Yaakov. 

While Yaakov was looking at the phone, it slipped out of his hands and the screen 
cracked.
“I’m sorry,” said Yaakov. “I’ll cover the repair. Here’s $40 meanwhile; let me know what 
it comes to.” 
“I’m really sorry,” Avi apologized to Yitzi. “I let someone look at the phone and the screen 
cracked. How much does it cost to repair?”
“It costs $50, but don’t worry about it,” said Yitzi. “I have a repair kit that cost me $15 and 
can do it myself. We’ll settle for $15.”
Later, Avi met Yaakov. “How much does the repair cost?” Yaakov asked.
“It usually costs $50, but Yitzi settled for $15,” answered Avi. “He was able to fix it himself.”
“If so, you should give me back $25,” said Yaakov. “You lost only $15.”
“So what?” replied Avi. “The damage was $50; you should pay the full amount.”
“The phone is not even yours,” said Yaakov. 
“But I borrowed the phone, so your liability is to me,” responded Avi. “Who cares what 
went on between me and Yitzi!”
“I do,” argued Yaakov. “I shouldn’t pay for a loss that you never incurred.”
The two brought the case to Rabbi Dayan. “Yaakov broke a phone that I had borrowed,” 
said Avi. “The repair costs $50, but the 
owner settled with me for $15. How 
much does Yaakov owe?”
“This question is the subject of a 
dispute,” replied Rabbi Dayan. “Shiltei 
Gibborim (Rif, B.B. 6a) writes that if a 
person stole from a borrower and the 
borrower settled with the owner for a 
small sum, the thief needs to pay the 
borrower only that amount.”
“What is his source?” asked Yaakov.
“He bases his ruling on a case in Bava 
Kama (78b),” answered Rabbi Dayan. 
“Someone pledged to bring a korban 
olah (burnt offering) and afterward 
designated an ox for his sacrifice. If a 
thief stole the ox, he has to pay only 
the cost of a lamb, since the person 
can still fulfill his pledge with a lamb. 
This indicates that the thief must pay 
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settled for less!
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who Reaps the 
benefit? part iii

did you know?
Buying and/or serving non-kosher 

food in business settings can 
present shailos of benefiting from 
basar b'chalav and shailos of doing 

commerce with neveilos?  

If your business purchases and/
or serves non-kosher food, please 
speak to your Rav or contact the 

Business Halacha Institute for 
guidance.
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write that the agent who purchases 
additional merchandise with his own 
money to receive the gift may keep it 
for himself. The rationale is that the 
gift was earned only because the agent 
contributed some of his own funds. Since 
the principal’s funds were not sufficient 
to earn him a gift, he does not have a 
claim to that gift (Mishpetei HaTorah 1:69).
Others argue that since the principal’s 
money also contributed to the acquisition 
of the gift or benefit, and without his 
money the agent would not have earned 
the gift or benefit, the agent must share 
the benefit or gift with the principal.  
How the gift or benefit is shared is also 
subject to debate.  According to some, 
since both parties contributed money 
that earned the gift or benefit, they share 
the profit equally, i.e., each party receives 
50 percent of the benefit (Kovetz Asifas 
Zekeinim II, p. 41). Others disagree and 
contend that the gift or benefit should 
be shared based on the percentage that 
each one contributed (Shimru Mishpat 
2:31; Kovetz Hayashar V’hatov, vol. 16, p. 
213). Some add that in a case where the 
sale is “Buy one, get second one at half 
off,” the intent is to sell the two items 
for the combined price. For example, if 
the items sells for $300 each, so that the 
cost for two is $450, it is seen as though 
the sale price for each item is $225, in 
which case the principal receives half of 
the benefit of the sale (Halichos Hachaim 
235). However, this understanding of the 
sale is disputable.
If, rather than receiving something extra, 
the merchant gave the agent a discount, 
see issue #164 for a discussion as to 
whether the agent receives a portion of 
those saved funds. 

money matters

only the actual loss incurred. This law would presumably apply also to damage.”
“However, the Shaar Mishpat (C.M. 72:12) rejects this ruling,” continued Rabbi Dayan.
“Why is that?” asked Avi.
“In that case, once the ox was designated as a korban olah, the person no longer has 
any monetary rights in it; it belongs to hekdesh,” explained Rabbi Dayan. “The liability 
to the person is because he now has to designate another animal, davar hagorem 
l’mammon. Thus, since he can designate a lamb, this is the extent of his loss. However, 
a borrower has monetary rights in the item. Therefore, Shaar Mishpat maintains that 
the thief is liable to the borrower for the full value of the item, even though he did not 
suffer the full loss.”
“Does Shaar Mishpat have proof for his position?” asked Yaakov.
“He bases it on a mishnah (B.M. 35b),” replied Rabbi Dayan. “A person rented an 
animal and subsequently lent it to another, and the animal died (oness). The renter 
is exempt from oness, whereas the borrower is liable. Tanna Kamma maintains that if 
the renter swears that the animal died naturally and exempts himself from payment, 
the borrower has to pay him the value of the animal, although the renter suffered no 
monetary loss.” (See, however, C.M. 307:5; Pischei Choshen, Pikadon 8:[24].)
“How do we rule?” asked Avi. “Yaakov gave me $40, meanwhile.”
“On account of the dispute, hamotzi mechaveiro alav hare’ayah,” concluded Rabbi 
Dayan. “Yaakov is not required to pay the remaining $10, but you do not have to return 
the extra $25 that he already paid you.”

For questions on monetary matters, 
Please contact our confidential hotline at 877.845.8455 
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Mitzvah L’kayem Divrei Hames

Q: What does this rule mean? When does it apply?
A: Chazal state (Kesubos 69b): “It is a mitzvah to fulfill the words of the deceased.” Thus, if a 
person gave instructions, whether oral or written, to grant his property to others after his 
death, there is a mitzvah to fulfill his words (C.M. and Minchas Pittim 252:2).
According to most authorities, beis din can force the inheritors to fulfill the decedent’s 
instructions, but the recipient does not automatically acquire the item upon his 
death. Therefore, if the inheritors sold the property, the sale remains valid (Ketzos 
252:3; Machaneh Ephraim, Zechiyah Umatanah #29).

Shulchan Aruch rules that mitzvah l’kayem divrei hames applies only if the person entrusted 
the item to a third party when he gave the instructions. However, if the property remained 
in the decedent’s possession or was already entrusted, this rule does not apply. Some 
maintain that if the person instructed his children, there is a mitzvah even if he did not 
entrust the item (Shach 252:7; Pischei Teshuvah 252:3).
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