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Someone 
a s k e d 
me to sell 
some of 

his merchandise for $500. I found a buyer 
who will pay me $600.  
Q: Can I keep the extra $100 since the owner 
is only expecting $500?
A: The answer to your inquiry depends on 
whether the merchandise has a fixed price. 
For example, produce is commonly sold at a 
certain price per pound. If the customer pays 
a higher rate, the extra money is a gift and 
the merchant and salesman split the extra. If 
the merchandise does not have a fixed price 
(we will elaborate on this next week, iy”H), 
and the salesman sold the merchandise for 
more than the owner asked, the owner keeps 
the additional funds, as we shall explain.
When selling merchandise that does not 
have a fixed price — for example, Reuven 
instructed Shimon to sell esrogim before 
Sukkos for at least $100 each and Shimon 
sold them for $200 — Reuven receives 
the entire amount (C.M. 185:1). Although 
Reuven indicated that he would be happy 
with $100, we do not assume that Reuven is 
willing to allow Shimon to keep any earnings 
beyond that. Our working assumption is 
that Reuven did not realize that he could 
fetch more for each esrog. Furthermore, 
even if Reuven was desperate for money, 
we do not assume he intended to allow 
Shimon to keep the extra funds unless 
otherwise indicated (Tur, Sema 2. See also 
Y.D. 168:14, Chavas Daas 25, Torei Zahav 
(Horonsteipel) 30 and Shvilei Dovid).
The same principles apply when one 
sends an agent to purchase merchandise 
and the merchant gives the agent more 
merchandise than requested. If the 
merchandise does not have a fixed price, 
it is assumed that the merchant intended 
to reward the principal, the one purchasing 

For years, Mrs. Lieber had been buying Super Kosher 
Chickens. The quality was good, the kashrus supervision 
reliable and the price reasonable. 
One Shabbos Mrs. Lieber decided to roast the chicken 

whole. She put it into a roasting pan and popped it into the oven. She checked it before 
Shabbos. “Looks perfect!” she declared. “Can’t wait to taste it!”
On Friday night Mrs. Lieber opened the roaster. She took out the carving knife and began to cut 
the chicken into quarters. “Uh-oh,” she remarked, “the inside of the chicken isn’t cleaned out.”
In the hollow of the chicken were different organs. “This looks like the liver!” Mrs. Lieber 
exclaimed. “And this must be the heart!” 
She called over her husband.
Mr. Lieber looked at the pieces. “I’m afraid you’re right,” he said. “The chicken was salted and 
then roasted with the liver and heart still intact inside. We can’t eat the chicken; it’s treif!”
“How can the store sell such a chicken?” she asked.
“There must have been a fluke in the production line,” said Mr. Lieber. “These cases are rare 
but can happen.”
“I can manage without the chicken, as we have enough other food,” said Mrs. Lieber. “I’m 
worried mostly about the roasting pan. It is expensive and difficult to replace.”
“From what I learned, whether the pan became treif and whether it can be kashered depends on 
a few factors,” replied Mr. Lieber. “Among them: whether the chicken was roasted with liquid; 
whether there was more than one chicken in the pan; what the pan is made from. I’ll have to 
ask the Rabbi about it tomorrow.”
“The store should reimburse us for the chicken,” said Mrs. Lieber. “And also the roasting pan, if 
it can’t be kashered.”
“There is a shiur tonight with Rabbi 
Dayan,” said Mr. Lieber. “I can ask him 
then.”
After the shiur, Mr. Lieber approached 
Rabbi Dayan and related what 
happened. “Is the store liable for the 
chicken, and the roasting pan if it can’t 
be kashered?” he asked.
“The store owes you a refund for the 
chicken,” answered Rabbi Dayan. 
“However, it is not liable for the roasting 
pan.”
“Why is that?” asked Mr. Lieber.
“An improperly salted chicken is 
defective merchandise,” explained Rabbi 
Dayan. “You were sold something not 
kosher, so the store owes you a refund” 
(C.M. 232:11).
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inside!
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who Reaps the 
benefit? part I

did you know?
Buying and/or serving non-kosher 

food in business settings can 
present shailos of benefiting from 
basar b'chalav and shailos of doing 

commerce with neveilos?  

If your business purchases and/
or serves non-kosher food, please 
speak to your Rav or contact the 

Business Halacha Institute for 
guidance.
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the merchandise (C.M. 183:6 and Sema 20). 
On the other hand, if the merchandise 
has a fixed price, the agent and principal 
split the extra (C.M. 183:6). There is a 
debate regarding the rationale for why the 
principal and agent split the extra when 
the merchandise has a fixed price. Some 
explain that we are uncertain about the 
merchant’s intent. He may want the extra 
to go to the principal, who is paying for the 
merchandise. 
On the other hand, perhaps he wishes to 
reward the agent, e.g., he is friendly with 
the agent or is appreciative that the agent 
chose to purchase from him and wants to 
incentivize him to purchase from him in the 
future. Since we don’t know the merchant’s 
intent, the two parties should split the 
extra (Rashi, Kesubos 98b, see Rav Akiva 
Eiger 3:33). 
Others write that even when the merchant 
clearly intends to reward the agent, 
nevertheless, since the reward was given 
only because of the purchase, the principal 
deserves some of the extra (Rif, Sema 18, 
Shach 12. S. A. Harav, Mechirah 11 writes 
that a G-d-fearing agent should give half 
the extra to the principal). (Others explain 
that when the merchandise has a fixed 
price it was the mazel of both of them 
that generated the extra, but when the 
merchandise does not have a fixed price, 
it is assumed that it was the mazel of the 
principal that lowered the price [Hagahos 
Ashri, cited by Ketzos 183:8 and Gra 25].)
To summarize, if the merchandise has a 
fixed price, and the customer was willing to 
pay a higher price, the extra is split between 
the owner and the agent (Beis Yosef, Sema 
185:2; Shach 73:18; S.A. Harav, Mechirah 11; 
cf. Knesses Hagedolah 185; Hagahos HaTur 
8). If the merchandise does not have a fixed 
value the owner keeps all additional funds.

money matters

“It’s not really their fault, though, that the chicken was defective,” noted Mr. Lieber. “It’s the 
slaughterhouse’s fault.”
“Even so, since the store sold you the chicken they are liable,” replied Rabbi Dayan. “They 
have a claim, in turn, to the supplier of the chicken” (Rema, C.M. 232:18).
“If so, why is the store not liable for the roasting pan?” asked Lieber. “They caused it to 
become treif!”
“That damage is indirect, grama, for which one is not halachically liable,” replied Rabbi Dayan. 
“For example, someone who sold seeds that turned out defective does not have to pay the 
customer for the incurred labor costs in planting them. When the damage was unintentional, 
as here, there isn’t even a moral obligation” (Sma, 232:46; Pischei Choshen, Onaah 13:23-26).
“Furthermore, the damage is not necessarily related to them, since sometimes a roasting pan 
does not become treif or can be kashered,” added Rabbi Dayan. “In addition, some people use 
disposable aluminum roasters; also, the chicken could have been cut before cooking.
“However, if the seller knew that the merchandise was defective and that the buyer would 
incur additional costs, many say that he is liable as garmi (directly caused damage),” 
concluded Rabbi Dayan. “For example, someone sold merchandise knowing that the buyer 
would transport it. If the seller knew that the merchandise was defective and nonetheless 
sold it, he is liable also for the wasted transportation costs. If the seller was not aware that it 
was defective, though, he is not liable for the additional costs, as we mentioned” (C.M. 232:21; 
Gra 232:35).

For questions on monetary matters, 
Please contact our confidential hotline at 877.845.8455 

ask@businesshalacha.com

BHI  |  1937 Ocean Avenue  |  Brooklyn, NY 11230  |  877-845-8455  |  ask@businesshalacha.com  |  www.businesshalacha.com

To subscribe send an email to subscribe@businesshalacha.com or visit us on the web at www.businesshalacha.com

story line

Waiving Rights of Bechor
From the writings of Harav Chaim Kohn shlita

Q: Can the bechor waive his right to the extra portion?
A: We mentioned previously that a waiver of inheritance is not halachically binding 
(unless accompanied by a kinyan or hefker after the decedent’s death), since inheritance 
is automatic. However, since the Torah refers to the additional portion of the bechor as a 
“gift,” he acquires it only if he wants to and can waive this right (C.M. 278:8-10; Sma 278:24).
Once the bechor expressed disinterest in his share and waived his right, he cannot 
retract and demand it. Moreover, if the bechor shared equally in some of the assets, 
this is considered as waiving his share in the entire remaining estate, unless he stated 
otherwise beforehand (Aruch Hashulchan 278:18).
However, once the bechor expressed his desire to receive his additional share in 
certain assets, he acquires them and can dispossess them only through a kinyan or 
hefker. 
There is a dispute whether the bechor can waive his right during his father’s lifetime or 
only after his death (Ketzos 278:13; Nesivos 278:9).
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