
Tazria 5776 306

ØØ

The Institute for Dayanim 
And under the auspices of Beis Horaah in memory 
of Baruch and Bracha Gross

Hashavas Aveida: 
Returning Lost Property

Of the many halachos that come into play as we approach the 
Pesach festival, one set that almost inevitably comes up is that of 
hashavas aveidah, returning lost property. 

A thorough cleaning of a house, and certainly of public institutions 
of all kinds, invariably turns up property whose ownership is not 
known. Having discovered at home an item that does not belong 
to any member of the family, what measures should be taken to 
get it back to its owner?

We take the opportunity to open up a discussion of the laws of 
lost property in general—among the most practically relevant 
halachos in Choshen Mishpat. Though the matter of lost property 
comes up frequently, we may be unaware of the potential Mitzvos 
and possible pitfalls that arise. 

Which Torah Mitzvos are involved in returning lost property? 
What are the exemptions from the obligation? How does the 
Mitzvah apply to preventing general losses? How does the 

This week’s article deals with a matter pertinent for the year 
round, but in particular for the Pesach season – the matter of 
returning lost property. What Torah Mitzvos are involved in 
returning lost property? What are the exemptions from the 
obligation? How does the Mitzvah apply to preventing losses? 
How does the owner’s giving up hope of retrieving the item affect 
the situation? And when must one go beyond the letter of the 
law? These questions, among others, are discussed in this week’s 

article.
This week’s Q & A addresses the question of a seller working in a 

store that sells immodest clothing.

Dear Reader,

On the coming Shabbos we 
will read Parshas Hachodesh 
which states, in reference to 
the month of Nissan: “This 
month is for you the head 
of all months; it is the first, 
for you, of the months of the 
year.”

The reading of Parashas 
Hachodesh contains a 
deep message concerning 
the essence of the Jewish 
People.

The nation of Israel was 
born at the moment of its 
coming forth from Egypt. 
As an independent nation, 
Israel was promised its own 
land, giving the new national 
entity a geographical base. 
Yet, even before the new 
nation came into being, the 
passage of the New Month 
revealed that the Jewish 
People would not be just 
another nation, like all the 
nations of the world. No, the 
new nation would be entirely 
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owner’s giving up hope of retrieving the item affect the situation? 
And when must one go beyond the letter of the law?

We will discuss these matters, and more, in the present article.

The Basic Mitzvah

The Torah obligates us to return lost property to our fellow Jew 
in two Mitzvos: a positive command and a negative command. 
This is taught in the passage, “You shall not see the ox of your 
fellow or his sheep straying, and you ignore them; you shall 
surely return them to your fellow” (Devarim 22:1). 

The following verse in Devarim teaches the obligation to watch 
another’s lost property until the item is returned, and a third 
passage repeats the prohibition against ignoring lost property, 
and extends the obligation to all items. 

The two Mitzvos are listed in the Rambam’s Sefer Hamitzvos 
(Aseh 204; Lo Ta’aseh 199), and are mentioned in in Mishna 
Torah (Aveida 11:1). The Shulchan Aruch (Choshen Mishpat 
259:1) likewise mentions the obligation to return lost property. 
The Gemara (Bava Metzia 26a) further adds that if somebody 
unlawfully takes lost property for himself, he also transgresses the 
prohibition of theft (gezel). 

The positive and negative aspects of the Mitzvah are not 
interdependent. For examplr, the negative aspect of not ignoring 
an Aveida is transgressed when we see an item of lost property 
that the Torah obligates us to return, and we ignore it. However, 
the positive command, according to Rashi (Bava Metziah 26b) 
and others (see Ramban, Bava Metziah 30a), applies only to 
someone who has already picked up the lost property. This 
distinction is also ruled by the Sema (Choshen Mishpat 259:1)—
though the ruling is disputed by the Taz.

Exemptions from the Mitzvah

The Gemara (Bava Metzia 30a) extracts from the word of the 
verse, “and you shall ignore,” that it is sometimes permitted, 
and sometimes even required, to ignore  lost property. Three 
instances are given. 

A kohen may not return an Aveida if it requires becoming tamei, 
ritually impure, for instance if the lost property is in a graveyard.

One need not return lost property if returning it involves personal 
financial loss. An example of this is when returning another’s 

unique.

Not only would the nation of 
Israel have its own language, 
its own culture, and its own 
homeland; it would even have 
its own frame of time. Before 
the moment of redemption 
brought about the inception 
of the nation, the passage 
of the New Month prepared 
for the event by inaugurating 
the Jewish calendar (based 
on the lunar, rather than the 
solar cycle).

A Jew is thus different from 
his non-Jewish neighbor 
in all aspects. Possessing a 
Jewish soul, he is different in 
his spiritual makeup. Bound 
to the Land of Israel, he is 
different in his geographical 
homeland. And further still, 
he is different in the very 
time-frame in which he 
exists and operates. 

One of the many expressions 
of Jewish uniqueness 
is found in the field of 
philanthropy. Of the fifty 
biggest philanthropists 
of the US, eighteen are 
Jewish. In his ‘On the 
Jews,’ Mark Twain wrote 
that there are no Jewish 
beggars, for the Jewish poor 
are catered for within the 
Jewish community. Walking 
the streets of Jerusalem, it 



lost property would prevent a person from retrieving his own 
lost property. The rule is that a person’s own property takes 
precedence (as ruled in Choshen Mishpat 264:1). However, 
if the loss is not certain, it is correct practice to return the lost 
property, even at one’s own expense (see Shulchan Aruch and 
Aruch HaShulchan 264:1). 

One need not return an Aveida if returning it involves a 
denigration of one’s personal dignity. The measure of this, as 
given by the Rambam and Shulchan Aruch, is the approach to 
one’s own property under similar circumstances: One does not 
have to return another’s lost property when one would refrain 
from retrieving one’s own property, if the reason for this is that 
it is beneath his dignity (see Choshen Mishpat 263:1; we will 
please G-d expound on this matter in the future). 

Concerning the third instance, the Gemara notes that once 
the finder picks up the item and begins to fulfill the Mitzvah of 
returning it, he loses the exemption and becomes fully obligated 
to complete the Mitzvah. This does not, however, apply to the 
second exemption, where there is financial loss.

As the Aruch HaShulchan (263:2) explains, the reason that 
picking up the item obligates a person to return it, is that the 
exemption, as derived from the words “and you shall ignore,” 
applies only to the negative commandment. Once in the finder’s 
possession, the positive Mitzvah obligates him, and the undignified 
circumstance no longer provides as exemption. 

In the case of personal financial loss, however, the exemption is 
derived from a general teaching (in the name of Rav Yehuda), 
which states (based on the verse “There shall be no destitute 
among you”): “Your property comes before anybody else’s.” In 
this exemption there is no distinction between someone who has 
already begun fulfilling the Mitzvah and somebody who has yet to 
begin. Even after picking it up, he may put it down and retrieve 
his own instead.

Turning Out the Lights

The Mitzvah to return lost property is not restricted to items that 
have been lost. The obligation applies equally to items that are 
at risk of damage or destruction (though it can be argued that in 
this case only the negative prohibition of not ignoring another’s 
property applies, and not the positive obligation of returning it). 
Saving a fellow Jew’s property from harm is a religious obligation; 
one who refrains from doing so transgresses the prohibition of 

sometimes seems that every 
second building was built by 
charitable contributions. By 
nature, the Jewish People is 
a giving people.

A symbol of the giving 
character of the nation is the 
halachah of maos chittin. 
How can one expect the 
people to donate towards the 
Pesach fund, just a number 
of days after Purim, the great 
festival of sharing? Indeed, 
one would not expect this 
of any other nation, but the 
Jewish People.

The Rambam (Yom Tov 
6:18) writes that the joy 
of Yom Tov is inherently 
flawed if a person fails to 
share it with those who 
lack independent means. 
The Jewish nation is one 
family, and the true festival 
joy can only be achieved 
when everyone is able to 
participate. As part of the 
great collective of the Jewish 
people, we know just how 
true that is.

Those wishing to contribute 
can do so through the site; 
100% of donations are 
passed on to needy Torah 
scholars, for purpose of 
Pesach needs.
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ignoring another’s loss. 

The Gemara thus teaches that if one finds 
a stream of water flooding a field, there is an 
obligation to save the field from damage (Bava 
Metziah 31a). Similarly, if one finds his fellow’s 
cow entangled in a thicket of thorns, there is an 
obligation to save it from damage (ibid.). These 
examples may seem remote, but in fact this form 
of hashavas aveida is one of the most common 
and simple opportunities to fulfil the Mitzvah.

For instance, Rabbi Akiva Eiger (cited in the 
Pischei Teshuva 266) writes that if a Jew acts 
as a guardian of an item for a non-Jew, and 
the item gets lost, a Jew who finds it has an 
obligation to return it to the Jewish guardian. 
Although the item itself doesn’t belong to the 
guardian, the fact that the guardian will be liable 
for its loss is sufficient to obligate the finder in its 
return. (Rabbi Akiva Eiger notes that a colleague 
disputed this ruling.) 

More common instances are coming across 
a heater or air conditioner left on by mistake 
(say, in an empty house or office). Turning off 
the appliance fulfils the Mitzvah of returning 
lost property, especially for items such as air 
conditioners whose use of electricity can exceed 
a perutah. For light bulbs, where the potential 
loss might be less that a Perutah, the Torah 
obligation of hashavas avedah will not apply, yet 
some write that there remains a Mitzvah of saving 
from loss (see Machaneh Efrayim, Gezeilah 1; 
Minchas Chinuch 257:7).

Giving Up Hope—Ye’ush

Sometimes, the expression “finders—keepers” 
applies even in Torah law. The classic case is 
that of ye’ush, in which the owner of the item 
gives up hope of retrieving it before the finder 
finds it.

If an owner hopes or expects to get his item 

back, his ownership remains in force. The fact 
that the item is physically lost does not affect 
his ownership and, as a result, the item must 
be returned. If, however, the owner has given 
up hope of retrieving the item, then the Torah 
regards his ownership as being weakened, to the 
degree that a finder who finds an item following 
ye’ush can take the item for himself, since the 
Mitzvah of returning the property no longer 
applies.

According to Rashi (Bava Metzia 21a, 22b, 
27b; Gittin 39b) ye’ush is actually hefker, 
meaning that when a person gives up hope 
of retrieving his item, it leaves his ownership 
entirely. The Ketzos Hachoshen (406) and 
Nesivos Hamishpat (262), on the other hand, 
agree that even after ye’ush, the original owner 
retains his ownership. The item is detached from 
its owner only to the extent that another may 
acquire it for himself.

A practical ramification of this dispute is whether 
someone who has given up hope can change his 
mind without making a new kinyan. According to 
Rashi, one cannot make a purely mental retreat 
from ye’ush. Once the item has left a person’s 
ownership, it cannot return by means of a purely 
mental act. This ruling is given by the Chazon 
Ish (Bava Kama 18). But the Nesivos, who is 
joined by the Beis Haleivi (3:48), rules that one 
may mentally retract from ye’ush, and no act of 
kinyan is necessary.

What Constitutes Ye’ush?

What constitutes ye’ush? The simplest way of 
knowing an owner has given up hope of retrieving 
his property is hearing him say (in the words) 
of the Gemara, “Woe is the loss of money” (see 
Choshen Mishpat 262:5). A modern equivalent 
is finding someone shopping for a new hammer, 
and telling the shopkeeper about losing his old 
one. Someone who finds the old hammer after 
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the owner has given up hope may keep it for 
himself.

Another instance of ye’ush is when the appearance 
of the item proves that it has been lying in its 
place of loss for a long time (Shulchan Aruch, 
ibid.). For instance, if moss has grown over a lost 
item, there is no Torah obligation to return it to 
its owner, even if his identity is known.

A slightly more complex case in which we assume 
ye’ush is finding a dropped item with no personal 
identification sign on it. This, however, relies on 
the fact that the owner knows of his property’s 
loss, and has, due to the lack of identifying signs, 
given up hope of retrieving it. We assume this 
to be the case with items that are heavy or 
expensive, such that people generally note their 
presence or absence (Shulchan Aruch 262:3). 

The classic example given by the Gemara (Bava 
Metzia 21b) is coins, which in those times it was 
assumed that people constantly touch them while 
in their pockets, making them quickly aware of 
their loss. Contemporary authorities discuss 
whether this applies today, a point we will please 
G-d discuss in the future. A modern day example 
is a wrist watch, which is looked at frequently by 
its owner. If a sign-less watch is found (in a 
manner indicating it was inadvertently dropped), 
it can be assumed that the owner knows of its 
loss, and it can be kept by the finder. 

Additionally, if an item is found in a public 
thoroughfare where most passers-by are not 
Jewish (or people that don’t generally return 
lost objects), we assume the ye’ush of the owner 
(Shulchan Aruch 259:3). Once more, this is on 
condition that the owner’s awareness of the loss 
can be assumed.

Beyond the Letter of the Law 

All of the above, however, describes the strict 
Torah ruling. 

The Gemara (Bava Metzia 24b), and thus the 
Rambam and Shulchan Aruch (259:5), teach 
that in spite of the formal permission of the 
finder to keep the lost item, it is right and proper 
to return the item despite the prior ye’ush of the 
owner. This practice is lifnim me’shuras hadin, 
beyond the letter of the law. The Rema, however, 
adds that that a finder who is poor need not 
go beyond the letter of the law to return lost 
property to a wealthy owner.

In ordinary cases, the concept of lifnim me’shuras 
hadin does not involve an actual obligation. One 
may, if one wishes, go beyond the letter of the 
law to perform an act of righteousness that the 
Torah does not require. In this case, however, 
the Shach (Choshen Mishpat 259:3) cites 
the Mordechai (There are other Rishonim who 
disagree.) that if the finder is rich and the owner 
poor, we enforce the return of the item to its 
owner. 

This requires some clarification. By definition, the 
very concept of going beyond the letter of the law 
appears to be a voluntary act of righteousness. 
How can an essentially voluntary act become 
enforceable? Furthermore, if it is compulsory, 
how can there be a difference between the rich 
and the poor? Are poor people exempt from the 
performance of Mitzvos?

When a person performs a deed classified as 
lifnim me’shuras hadin, he is not only performing 
a simple undifferentiated good deed, but is 
performing the actual Mitzvah of the Torah—in 
our case returning lost property. As the words 
shuras hadin imply, the Torah draws a line 
beyond which the Mitzvah ceases to be obligatory. 
However, if a person goes beyond the line, he 
still fulfills the basic Mitzvah, only that he does so 
beyond the obligation line. 

With this in mind, we can understand that 
there are occasions in which the Sages saw fit 
to extend the obligation line of a Mitzvah. In 
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Question:

In regards to the halachah about not making business with devarim assurim: Would it be forbidden to 
own a woman’s clothing store that sells clothing that is not considered modest?

If this is prohibited, what would be the halachah for someone who has a job simply working in the 
store (the job is needed for parnasah)? 

Answer:

An owner of a store may not sell immodest items (to Jews), where it is not ordinary to wear the items 
in a modest way (e.g. with a shirt under them). This is especially severe when there is no non-Jewish 
store in the same town that sells the same items.

A person should also avoid working in such a store, though there is some room for leniency in this 
matter, if a person is desperate for a job and does not find anything else.

Please see below for more details.

Sources:

According to many opinions, a store owner who sells immodest clothing will be infringing the prohibition 
of lifnei iver lo titen michshol.

This depends on the question of whether the prohibition of lifnei iver applies even when the clothing 
can be obtained in other stores.

In Israel, the other stores are also under Jewish ownership, so that in any event somebody will be 
transgressing the prohibition of lifnei iver lo, and several poskim (see Mishnah Le-Melech, Halva’ah 
4:2; Minchas Chinuch 232:3; Toras Chesed (Lublin) 5:7; Benei Chayei Choshen Mishpat 34:7; 
among others) maintain that on account of this, the principle of “trei/chad ivrei nahara” (the fact that 

our case, Chazal enacted that one must return 
lost property even after ye’ush (if the finder is 
wealthy), thereby extending the obligatory nature 
of the Mitzvah. This explanation is stated briefly 
by the Ketzos Hachoshen (ibid. 3). Ordinarily, 
extending a Mitzvah past its boundary line is a 
matter of choice; in this case, Chazal saw fit to 
enforce it.

However, Chazal restricted this extension to 

cases when the finder is wealthy. If the finder is 
poor and the owner rich, the obligation line does 
not move from the Torah definition. If he finds 
an aveida after ye’ush, he can thus keep it for 
himself.

There are many more details of returning lost 
property that we have not discussed. Please G-d, 
we will address some of these aspects in the 
coming weeks.
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people can in any case obtain the clothing) does not apply (this idea is derived from Tosafos, Chagigah 
13, concerning teaching Torah to a non-Jew).

[The Mishnah Le-Melech writes an additional reason: because the other lenders (in his case) are Jews, 
perhaps they will change their minds about lending with ribis. This will not apply in our case.]

The Kenesses Ha-Gedolah (Yoreh De’ah 159, Annotations to Tur 13; Choshen Mishpat 34:36) 
writes that even under these circumstances, lifnei iver does not apply, and cites that this is the ruling 
of Rabbi Aharon Sasson (see also Penei Moshe 2:105; Kesav Sofer, Yoreh De’ah 83) — but one 
should not rely on these authorities in this question of a potential Torah prohibition.

Even where there are non-Jewish sellers, it is not simple that the ability of a buyer to buy in a different 
store relieves the prohibition of liflei iver, and it is possible that only when the person can take the issur 
by himself, without having to buy it from somebody else, is there no prohibition (see Pischei Teshuva, 
Yoreh De’ah 151:2). However, this is the ruling of the Rema (151:1), and therefore if there 
are non-Jewish stores in town that sell the same clothing, there will not be lifnei iver (see Tosafos, 
Kiddushin 56a; Beis Yitzchak 29:4).

However, both for the owner of the store, and for a seller in the store, there remains an issue of (the 
rabbinic prohibition of) mesaye’a li-dvar aveira: aiding and abetting the seller to sell immodest clothing 
(as found in Tosafos, Shabbos 3a, and Rosh and Ran). Note that some dispute the existence of this 
prohibition (see Ran, end of first perek of Avodah Zarah), but most poskim accept it as a clear rabbinic 
prohibition (see Erech Ha-Shulchan, Yoreh De’ah 151:5 and Choshen Mishpat 34; Birchei Yosef, 
Choshen Mishpat 9).

There is room to consider whether the prohibition of walking in the public domain is a Torah 
prohibition, or a rabbinic prohibition of das yehudis: If it is a Torah prohibition, there will be an issue 
of mesaye’a, but for a rabbinic prohibition some write that there is no issue of mesaye’a. On this 
question, see Shevet Halevi 2:62, who writes as simple that the prohibition is a Torah-mandated 
issur, in particular because it will cause hirhurim for others.

Another question that requires consideration is the ruling of the Shach (Yoreh De’ah 151) whereby 
there is no prohibition of mesaye’a for a “yisrael mumar”: It is possible that this applies even to a 
mumar for the matter of wearing immodest clothing alone.

For the reasons above, an owner of a store should not sell immodest clothes, and where there is no 
non-Jewish store in the same town that sells the same immodest clothing, this can be a full violation 
of liflei iver. Even if there are other stores selling the same clothing, and even for the seller in the store 
(and not the owner), it is certainly proper to avoid working in such as place. However, if there is no 
other job, there is some room for leniency in working in the store.

Note that the analysis above applies only to clothing that cannot be worn in a modest manner. It does 
not apply, for instance, to sleeveless items, which can be worn with a shirt under them, and will not 
necessarily be worn in a non-tznius manner.

The conclusion above is similar to that reached by the Shevet Ha-Levi (Yoreh De’ah 62) and by Rav 
Ovadyah Yosef (Yecheveh Da’as 3:67; many of the sources above were taken from the latter).

http://dinonline.org

