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 WOrlD eVeNts 
the reFuGee cONtrOVersy  aND 
‘CHEZKAS YISHUV’
the right to inhabit a city.
By: rabbi Micha cohn

In recent weeks there have been ongoing debates between presidential 
candidates about immigration and the european refugee crisis. At the heart 
of these questions is how much are countries obligated to compromise their 
own security and economic system to help the less fortunate? In this article 
we will explore a pertinent rabbinic discussion from the Middle Ages called chezkas yishuv. 

‘chezkas yishuV’ – the riGht tO iNhaBit a city
During the middle ages many jewish people could only live in designated areas of the city. often jews from other 
cities, looking for economic opportunity, would seek to move to other cities. However, the jews of that city feared 
that the newcomers would deplete their sources of livelihood. furthermore, the space in the ghetto was often 
cramped and insufficient for the original inhabitants’ natural growth. Accepting newcomers could come at a real 
expense to the existing jewish population. Do the existing inhabitants have the right to stop the newcomers from 
joining their community? this question was called chezkas yishuv, meaning the right to inhabit a city.

the VieWs OF the rOsh & Maharik
he Rosh (Tur CM 156) was asked the following question: A Jewish person wants to come to a different city and 
conduct business. Do the inhabitants have the right to stop him from joining their city? the Rosh responded that 
it depends if he is willing to pay taxes and share in the financial burden of the community. If he is only coming 
for business and is not willing to share the burden, the inhabitants have the right to stop him from competing 
with them and causing them to lose livelihood. However, if the newcomer is willing to share in the communal 
obligations, the inhabitants do not have the right to stop him from joining the community. the Rosh explains, ‘It 
is simple that a person has the right to live wherever he wants and the townspeople have no right to stop him’. 
simply put, the Rosh felt that the original townspeople do not have a chazaka on the town. It is for everyone 
and no one has the right to stop anyone else from settling there. However, this is provided that the newcomers 
contribute their fair share to the financial burden of the city. 

the Maharik (see Rema CM 156) wrote that other Rishonim disagreed with the Rosh. they maintained that 
inhabitants of a city do have a chazaka on their town. this gives them a right to prevent others from moving there, 
especially if it will hurt their livelihood. According to this approach, the right to live in a city does belong to its 
inhabitants. As such, newcomers need the permission of the original inhabitants to move in.

 ‘chereM’ ON NeWcOMers

Rabbeinu Tam writes that there was a cherem (excommunication) instituted in some communities against 
unwanted newcomers. the idea of the cherem was to circumvent the halachic question of chezkas yishuv. even 
if the townspeople could not stop the newcomers from moving in, they could make a cherem on them to protect 
their source of livelihood. this means that the community members would prohibit anyone from doing business 
with the newcomers. 

While this practice seems harsh, it must be understood in the proper perspective. the economic conditions for 
many european jewish communities were unbearable. the newcomers would literally be taking bread out of the 
mouths of the existing population. Indeed, Rebbeinu Tam wrote (see Darchei Moshe CM 156:9) that he never 
used the cherem. He explained that it was only instituted against unscrupulous individuals who did not want to 
help with the taxes. However, when this is not the case, one who improperly uses the cherem ‘is acting like Sedom 
and will not merit to be within the company of the righteous in the next world’. similarly, the Rema also writes 
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that the primary justification for stopping newcomers was because an overflowing Jewish population could 
anger the anti-semitic governments and cause the jews to be expelled. 

the DisPute BetWeeN the Maharik aND MaBit
communities also sought to protect their interests from newcomers by another indirect tactic. newcomers 
needed permission from the local authorities to move in. the townspeople would convince the authorities 
not to give the newcomers a permit. the Maharik ruled that this is permissible (cited in Rema and Darchei 
Moshe ibid). He explained that since there was serious concern about the negative impact of newcomers, it 
is permissible to indirectly prevent them from moving in. the Maharik viewed causing the authorities not to 
issue a permit as only preventing the newcomers from getting a benefit, not as taking away something they 
already had.  the Mabit (see Pischei Teshuva CM 156), however, disagreed. He maintained that even indirectly 
causing the newcomers to lose a legitimate right is not permissible.

DraWiNG cONclusiONs
We can glean from these discussions some important insights about some of the current issues. Does a country 
belong exclusively to its citizens? possibly not. should illegal immigrants be deported? should a country 
refuse to take in refugees if they pose a security threat? These question could depend on how significant these 
risks are. If there is a real concern that the illegal immigrants are causing financial hardship to citizens or if 
the security risks are significant, one could consider them to be a rodef, a pursuer. furthermore, there may be 
a difference between deporting individuals already in the country and not letting newcomers in.   Otherwise, if 
they are willing to pay their fair share in taxes, we should welcome them and not behave like the selfish people 
of Sedom. 

 Vol. 5776 Issue VIII Parshas Vayishlach The Bais haVaad halacha Journal

sMall BusiNess
hasaGas 
GiVul aND the 
WiN-WiN Psak
r’ shlomo cohen

economic competition in small 
markets.
reaD MOre
www.theHalachacenter.org/BHHj

JeWish liFe
auDiO: May 
Water FrOM 
the urN 
Be POureD 

iNtO the chOleNt ON 
shaBBOs?
Harav chaim Weg shlit”a

How hot must water be to be 
considered fully cooked?
listeN tO the shiur
www.theHalachacenter.org/BHHj

kashrus
KLI EL KLI  
Part ii
rabbi eli gersten

the halachic status of steam.
reaD MOre
www.theHalachacenter.org/BHHj

your indusTry 
in halacha

A HAlAcHIc AnAlysIs of 
conteMporAry Issues releVAnt  

to your specIfIc InDustry

daf yomi in halacha
A presentAtIon of conteMporAry 

HAlAcHIc topIcs As tHey relAte 
to eAcH & eVery DAf

Maseches Sotah: Dafim 30-36
Daf 30: Does one need to Attach all her Dough 

when separating Challah?
Daf 31: the subject of gossip
Daf 32: Krias Shema in every language
Daf 33: Tefilah for Women
Daf 34: Tefilah in the cemetary
Daf 35: Birchas HaTorah When one thinks in 

learning or Writes torah
Daf 36: Simchas Yom Tov on rosh Hashana

listeN tO shiuriM

www.theHalachacenter.org/daf

Bhhc acTiViTies & serVices
BAIs DIn
full service Bais 
Din adjudication 
conducted in an 
atmosphere of 
professionalism, 
sensitivity, and 
integrity 

kollel 
ZIcHron 
gersHon 
for DAyAnus
Institute for the 
development and 
training of dayanim

HAlAcHIc AWAreness  
& eDucAtIon
state of the art website
Weekly Halacha e-journal
Bais HaVaad on the parsha
Bais HaVaad on Daf yomi
Books and audio media
Virtual and on-site classes and 
seminars

BusIness HAlAcHA center
national Dispute resolution center
choshen Mishpat consultation line
contract and Iska draft and review
partnership, employment, and other 
Business Agreements
shabbos, kashrus, and Aveilus 
Arrangements
Wills and estates- Halachically 
binding and legally valid

http://www.thehalachacenter.org/journal-links/5776/bereishis/vayishlach/hasagas-givul.php
http://thehalachacenter.org/bhhj
http://thehalachacenter.org/journal-links/5776/bereishis/vayishlach/may-water-from-the-urn.php
http://www.thehalachacenter.org/journal-links/5776/bereishis/vayishlach/kli-el-kli-part-two.php
http://www.thehalachacenter.org/daf

	_GoBack

