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Shiluah Ha-qen
Rabbi David Horwitz 

Parashat Ki Tetze contains the commandment 
of shiluah ha-qen, where the Torah states the 
following:

If, along the road, you chance upon a bird’s nest, in any 
tree or on the ground, with fledglings or eggs and the mother 
sitting over the fledglings or on the eggs, do not take the mother 
together with the young. Let the mother go and take only the 
young, in order that you may fare well and have a long life 
(Deut. 22:6-7). 

The L-RD wished his chosen people to be graced with 
every good moral quality and that they should be generous 
in spirit and blessed in soul. I have already written that 
actions should mold the character, improving it and 
making it receptivIn his work The Guide of the Perplexed, 
(III:48), Rambam presents his suggestion regarding the 
reason for the commandment, which is, in his view, also 
the reason for the prohibition to slaughter an animal and 
its child on the same day (Leviticus 22:28). Rambam 
writes as follows:

It is likewise forbidden to slaughter it and its young 
on the same day (Lev. 22:28), this being a precautionary 
measure in order to avoid slaughtering the young animal 
in front of its mother. For in these cases animals feel very 
great pain, there being no difference regarding this pain 
between man and the other animals. For the love and the 
tenderness of a mother for her child is not consequent 
upon reason, but upon the activity of the imaginative 
faculty, which is found in most animals just as it is found 
in man. This law applies in particular to ox and lamb (Lev. 
ad loc), because these are the domestic animals that we are 
allowed to eat and that in most cases it is usual to eat, in 
their case the mother can be differentiated from her young.

This is also the reason for the commandment to let (the 
mother) go from the nest (Deut. 22:6-7). For in general, 
the eggs over which the bird has sat and the young that 
need their mother are not fit to be eaten. If then the mother 

is let go and escapes of her own accord, she will not be 
pained by seeing that the young are taken away. In most 
cases, this will lead to people leaving everything alone, for 
what may be taken is in most cases not fit to be eaten. If the 
Law takes into consideration the pains of the soul in the 
case of beast and birds, what will be the case with regard to 
the individuals of the human species as a whole? You must 
not allege as an objection against me the dictum of (the 
Sages), may their memory be blessed (Mishnah, Berakhot 
V:3) He who says: Your mercy extends to young birds, and 
so on.(Such an individual is blamed in the Mishnah). For 
this is one of the two opinions mentioned by us- I mean 
the opinion of those who think that there is no reason for 
the Law except the will (of God) - but for us, we follow the 
second opinion. (Guide, III:48 [Pines ed.], pp. 599-600)

Ramban, in his comments to Deut. 22:6-7, takes strong 
exception to the Rambam’s approach regarding ta’amei 
ha-mitzvoth in general (which will not be dealt with here) 
as well as the specific issue of shiluah ha-qen. Ramban’s 
interpretation of the mitzvah of shiluah ha-qen is as 
follows:

So too, what the Rabbis have stated (Berakhot 33b), 
“Because he treats the ordinances of God like expressions 
of mercy, whereas they are decrees” (and that is why the 
Mishnah states that He who says: Your mercy extends 
to young birds is silenced) means to say that it was not a 
matter of God’s mercy extending to the bird’s nest or the 
dam and its young, since His mercies did not extend so 
far into animal life as to prevent us from accomplishing 
our needs with them, for, if so, He would have forbidden 
(animal) slaughter altogether. But the reason for the 
prohibition (against taking the dam with its nest, or against 
killing the dam with its young in one day) is to teach us 
the trait of compassion and that we should not be cruel, 
for cruelty proliferates in man’s soul as it is known that 
butchers, those who slaughter large oxen and donkeys are 
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men of blood (Psalms 55:24); they that slaughter men 
(Hosea 13:2), are extremely cruel. It is on account of this 
(cruelty) that the Rabbis have said (Kiddushin 82a):”The 
most seemly among butchers is a partner of Amalek.” Thus 
these commandments with respect to cattle and fowl are 
not as a result of compassion upon them, but are decrees 
upon us to guide us and to teach us traits of good character. 
(Ramban, Commentary on the Torah: Deuteronomy, 
edited and annotated by Rabbi Dr. Charles Chavel [New 
York, 1976], p. 271)

There seems, then, to be a wide discrepancy between 
the Rambam and the Ramban. According to the former, 
shiluah ha-qen and oto ve-et beno are indeed as a result 
of compassion upon them. One is sorely tempted to use 
current terminology and say “according to the Rambam, it 
is a din in the animal; whereas according to the Ramban, it 
is a din in the human being.”

Yet Don Isaac Abravanel did not seem to have 
understood the dispute between the Rambam and the 
Ramban in such a fashion. In his discussion of the topic, 
after quoting the Rambam and the Ramban regarding 
shiluah ha-qen (and before presenting his own explanation 
for the mitzvah), he writes:

But I say that his (Ramban’s) words are entailed in those 
of the Moreh (Rambam) and that he (Ramban) did not 
add anything in this matter. (Perush Ha-Torah le-Rabbenu 
Yitzhak Abravanel, ed. Schottland [ Jerusalem, 1999], p. 
343).

How was Don Isaac Abravanel able to fit the Rambam 
and Ramban so seamlessly together? 

I think that two more considerations have to be 
included to obtain a full picture of Rambam’s position, 
and these issues may have led Don Isaac Abravanel to 
claim that Ramban essentially was saying the same thing 
as the Rambam. First, there is the philosophical point 
that, apparently, had been raised by R. Josef Rosen, the 
Rogotchover Gaon, z”l. It takes as its point of departure the 
assumption that the interpretation of Rambam’s view in 
the Guide regarding shiluah ha-qen should cohere with his 
general understanding in the Guide of divine providence 
upon the members of the animal kingdom. And on this 
score, the Rambam’s view is clear.

For I for one believe that in this lowly world- I mean 
that which is beneath the sphere of the moon-divine 
providence watches only over the individuals belonging 
to the human species and that in this species alone all the 
circumstances of the individuals and the good and evil 

that befall them are consequent upon the deserts, just as 
it says: For all his ways are judgment (Deut. 32:4) But 
regarding all the other animals and, all the more, the plants 
and other things, my opinion is that of Aristotle. For I 
do not by any means believe that this particular leaf has 
fallen because of a providence watching over it; not this 
spider has devoured this fly because God has now decreed 
and willed something concerning individuals; nor that 
the spittle spat by Zayd has moved till it came down in 
one particular place upon a gnat and killed it by a divine 
decree and judgment; not that this fish snatched this worm 
from the face of the water, this happened in virtue of a 
divine volition concerning individuals. For all this is in my 
opinion due to pure chance, just as Aristotle holds. (Guide, 
III:17, p. 471)

Thus, Rambam’s view of Providence seems to lead 
him to agree that “it was not a matter of God’s mercy 
extending to the bird’s nest or the dam and its young, since 
His mercies did not extend so far into animal life,” as the 
Ramban says. 

Moreover, there is the matter of Rambam’s view 
regarding tza’ar ba’ale hayyim. (Whether his view in 
Mishneh Torah is that the prohibition is min ha-Torah or 
mi-derabanan is a thorny issue that is beyond our purview 
here.) Suffice it to say that in the Guide, Rambam’s words 
regarding shiluah ha-qen and oto ve-et beno clearly 
imply some notion of tza’ar ba’ale hayyim min-ha-Torah. 
That is why one cannot let an individual animal receive 
psychic pain (and certainly not physical pain).Yet how can 
that be? If God’s mercies are not extended to individual 
animals should human mercies exceed those of God? (I 
am indebted to the late Rabbi Josef Wanefsky of Yeshiva 
University, who shared with me a latter he received from 
the late Rabbi Schneider [of Monticello, N.Y.] on the topic, 
for first bringing this issue to my attention.)

Apparently (and this may be the assumption of Don 
Isaac Abravanel), even the Rambam essentially maintains 
that the focus is essentially in developing the human 
sense of compassion. According to this reading, the key 
passage is the qal ve-homer that concludes the Rambam’s 
presentation above.

If the Law takes into consideration the pains of the soul 
in the case of beast and birds, what will be the case with 
regard to the individuals of the human species as a whole?

If one insists on maintaining the yeshiva terminology 
used above, one may say that according to the Rambam, 
shiluah ha-qen and oto ve-et beno are indeed mitzvoth that 
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The opening of this week’s Torah portion discusses 
laws that relate specifically to when the Jewish army 
goes to war. Nevertheless, over the centuries various 

darshanim have mined these pesukim for nuggets of spiritual 
insight relating to the “milchemes ha-yetzer,” the broader 
“war” of religious devotion. These insights are, of course, 
significant because everyone – without exception – must 
fight this battle. Any strategy that can utilized when we are 
tempted to do something we know is wrong is to be studied 
and appreciated.

In fact, there are three particular messages that we can 
take from the Torah’s description that can be characterized 
as the “who, how, and what” of going into spiritual battle.

“Ki teitzei la’milchamah” (Devarim 21:10) means when 
you – in the singular – go out to war. But what happened 
to the troops? Where are all of the soldiers? To be more 
accurate it really should have said “ki teitzu,” in the plural; 
why the curious formulation? In response to this problem a 
number of commentators explain that the Torah is alluding 
to a fundamental principle of warfare: A pre-requisite to 
military success is the unity of the troops and the unity of 
the people behind the mission of the troops. There may be 
thousands of soldiers but they must wage war as “ki teitzei,” 
as a unified group.

This idea has relevance to battles of the spirit as well. 
No matter how committed and how strong an individual 
may be, there is no substitute for being a part of a cohesive 
and unified Jewish community. Achdus and ahavas 
Yisrael are potent weapons which provide the necessary 
strength and support require for success. Not only can the 
community often help us avoid spiritual shortfalls in the 
first place, but on those occasions that we have fallen short 
of expectations and are facing divine judgment there is no 
better place to stand then shoulder to shoulder with our 
brothers and sisters. Numerous sources point to the great 
advantage of being judged as part of the tzibbur and not 

merely as an individual.
This is the first lesson: Who should fight? All of us, 

together and united.
A second relevant observation is made by the Kotzker 

Rebbe. He notes that passuk implies a preemptive 
approach. Instead of passively sitting back and waiting for 
the enemy to attack “ki teitzei la’milchamah al oyvecha,” we 
proactively go out and confront the enemy.

This is a crucial strategy when it comes to the milchemes 
ha-yetzer as well. Too often people remain passive and 
allow events to define them rather than taking the initiative 
to create the reality they desire. When it comes to our 
Avodas Ha- Shem we cannot sit back, wait for problems 
arise, and then respond. Rather than being reactive we 
must be proactive; we must always be focused on finding 
new opportunities to grow and better ourselves.

This is the second lesson: How should we fight? 
Preemptively and not passively.

In addition to unity and initiative, a third lesson relates 
to what strategy we should employ. Rav Mordechai Gifter 
is bothered by an inconsistency in the continuation of 
the pasuk. The full verse reads: “Ki teitzei la’milchamah al 
oyvecha u-ne’sano Hashem Elokecha be’yadecha ve’shavisa 
shivyo,” when you go out to war against your enemies and 
Hashem, your God, will deliver him into your hand and 
you capture its [people] as captives. On the one hand the 
word “oyvecha” means enemies, in the plural, yet, on the 
other hand, “u-ne’sano” is singular and means “will deliver 
him.” Why the sudden shift?

R. Gifter explained that the Yetzer Hara puts many 
obstacles in our way. Sometimes we can’t concentrate 
because we are distracted by financial worries and other 
times we don’t do what is needed because we are too tired 
and still other times we do things we shouldn’t because 
we are tempted by illicit pleasures. On the one hand there 
are so many distractions and so many challenges but 

Spiritual Warfare
Rabbi Dovid Gottlieb

are “dinim in” the person,. The heftzah shel mitzvah, on the 
other hand, the object that helps one develop as a sensitive 
human being, is the animal that is suffering. 

The musar haskel is clear. One must treat all of God’s 
creatures with compassion. Every particular time that 
one does so, one elevates himself. As the Rambam 
subsequently writes: 

For it is by all the particulars of the actions and through 
their repetition that some excellent men obtain such 
training that they achieve human perfection, so that they 
fear, and are in dread and in awe of, God, may He be 
exalted, and know who it is that is with them and as a result 
act subsequently as they ought to. (Guide III:52, pp. 629-
30
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Parenting Secrets of the Ben Sorer u-Moreh
Rabbi Jeffrey Saks

In Parshat Ki Tetze we read the lamentable case of the 
ben sorer u-moreh, the rebellious son, whose parents 
must turn him over to the authorities for execution on 

account of the sins he will inevitably commit in the future. 
He is judged (according to the Mishna in Sanhedrin, 8:5) 
“based on his end – he should die innocent rather than 
dieing [later] with guilt”:

If a man has a wayward and rebellious son, who does not 
listen to his father or his mother, and they chasten him, and 
[he still] does not listen to them, his father and his mother shall 
take hold of him and bring him out to the elders of his city, and 
to the gate of his place. And they shall say to the elders of his 
city, “This son of ours is wayward and rebellious; he does not 
listen to our voice; [he is] a glutton and a guzzler.” And all the 
men of his city shall pelt him to death with stones, and he shall 
die. So shall you clear out the evil from among you, and all 
Israel will listen and fear (Devarim 21: 18-21).

The Oral Tradition (see primarily the mishnayot in 
Sanhedrin 8:1-4), so uncomfortable with the very idea 
of the institution of ben sorer u-moreh, interprets these 
verses in such a way to both raise the bar of what constitutes 
an executable case, as well as provide so many mitigating 
possibilities, that in the end the Gemara (71a) posits that 
there never was nor ever will be an actual ben sorer u-moreh 
(similar to the hypothetical case of an ir ha-nidachat, the 
wholly idolatrous city which must be utterly destroyed; note 
that in our case R. Yonatan disagrees, convinced that there 
was at least one ben sorer u-moreh upon whose grave he 
sat).

Perhaps the most perplexing exegetical mitigation is 
based on the word in verse 20, in which the parents declare 
that the child does not listen to “our voice” (in Hebrew: 
b’koleinu). From the odd noun declension, in which the 
parents refer to “our [plural] voice [singular]“, R. Yehuda 
determines that the parents must be of “equal voice”, so that 
if one of them called on the phone, for example, the ben 

sorer u-moreh wouldn’t be able to tell from the sound on the 
other end if it was mom or dad. Since they must be of equal 
voice, he adds the requirement that the two parents must be 
equal in height and in appearance (just imagine their family 
album!). Without these highly unlikely conditions being 
met, even the most rebellious child in the world would not 
meet the conditions to be susceptible to the death penalty.

What is the meaning of R. Yehuda’s odd requirements? 
Perhaps he is telegraphing to us the precursors of what 
becomes a ben sorer u-moreh most. Without entering the 
“nature vs. nurture” thicket, it is clear that the harmony 
of message the child receives from both parents greatly 
influence the path he will choose as he begins to mature and 
individuate (as the psychologists tell us). When two parents 
sound literally identical, the message becomes muted – like 
two sounds of equal wavelength which cancel each other out 
(as the physicists tell us). Parents must act in tandem, and 
surely their world views and values are best communicated 
when there is harmony – but rigid ideological lockstep so 
that the child cannot differentiate between mother and 
father (or perhaps Mussar Avikha and Torat Imekha) is the 
path the rebellion. This may be related to the fact that these 
two parents are precisely the same height, causing them to 
literally see everything from exactly the same perspective. If 
this converts to a figurative carbon copy of how to view and 
interpret the world, it robs the child of the complimentary 
way to look at things that he might receive if his parents 
weren’t clones of each other. Just as too much overlap in the 
gene pool can lead to serious birth defects, so too we need 
a certain amount of parental variety – within an obvious 
framework of consensus – to avoid the dangers and defects 
of the ben sorer u-moreh. R. Yehuda’s principles point to 
parental harmony as a middle path between discord and the 
sounds of silence produced by two parents attempting to 
educate with only one voice.

ultimately we must realize that it is all just one Yetzer Hara 
doing whatever possible to ensnare us in the clutches of 
sin. Rather than attacking all of the various permutations 
(“oyvecha”), a better strategy is to focus on defeating our 

mortal enemy which, if successful, will lead to one major 
victory (“u-ne’sano”).

The milchemes ha-yetzer is a lifelong battle but if we use 
the insights that Chazal have provided we can all be victors.
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Amon and Moav - the Antithesis of the Torah
Rabbi Yitzchak Korn 

An Amonite or a Moabite shall not enter the 
congregation of Hashem ..., to eternity, because they 
did not greet you with bread and water on the road 

when you were leaving Egypt, and because he hired against you 
Bilaam son of Beor ...” (Devarim 23:4-5). 

A convert from Amon or Moav may not marry into 
the Jewish nation, even after many generations.  This 
appears a severe punishment for such a seemingly minor 
infraction.  The Egyptians enslaved, tortured, and killed us 
and yet they may marry into the Jewish nation after three 
generations.  Amon and Moav, on the other hand, did 
not physically harm us.  Furthermore, the latter portion 
“because he hired against you Bilaam son of Beor” only 
applies to Moav, why is Amon punished as severely as 
Moav?

Rashi’s approach (based on Sifri) is that there is a 
deeper hidden meaning behind what is written explicitly 
in the text.  The Torah is referring to Bilaam’s plot to 
compromise the purity of Bnei Yisrael. (Kli Yakar discusses 
the interface of pshat and drash, and how Rashi would 
understand Amoni  v’lo Amonit, but that is beyond the 
scope of this piece)

Ramban points out that Amon and Moav, descendants 
of Lot were recipients of the kindness of Avraham 
who risked his life to save Lot from captivity.  It was in 
Avraham’s merit that Lot and his daughters were saved 
from Sodom.  Basic human gratitude would have them, at a 
minimum, to greet the children of Avraham with bread and 
water.  This is a glaring lack of Hakarat HaTov, returning 
disfavor in place of favor, rendering evil for good.

Sefer HaChinuch emphasizes the importance of 
gemillut chesed and the repulsion of utter rudeness.  The 

Moabites public disdain of civil behavior highlights the 
degree of their baseness.  There was no longer chance for 
them to correct their behavior.  Depravity so entrenched 
cannot be made right.

Our Halachic tradition limits the prohibition to males.  
The daughters of Amon and Moav are permitted to marry 
into the Jewish nation.  They were not expected to go out 
and greet wayfarers and cannot be accused of improper 
middot (character attributes).

Sefer HaChinuch describes Amon as ‘naval’ - churlish 
(boorish).  Interestingly, there was a person named Naval 
in Tanach, who was certainly not a positive character.  He 
refused to feed David HaMelech and his army, even though 
they had protected Naval’s shepherd and flock.  David 
declared that Naval had rendered evil for good.

Avigail, Naval’s wife was kind, intelligent, and gracious. 
She prevented bloodshed, and eventually married King 
David.  Apparently there is a pattern of churlish males and 
kind females, as we find with Amon and Moav, Avigail, and 
of course Ruth who descends from Moav.

A brief look at some of the Mitzvot in the parsha will 
give us an inkling of the attitude we should have toward 
others. We must return lost objects, help with loading 
and unloading, refrain from taking interest, pay laborers 
promptly, trade fairly, judge honestly, refrain from entering 
a debtors home to take a bond, leave corners of the field for 
the poor,  be dedicated to one’s wife, and keep our word.

Too often we see ostensibly religious people acting 
horrendously. We’ve heard appalling speech, and seen 
terrible behavior. During the month of Elul perhaps we can 
improve our thoughts and actions. Care for others and do 
for them what we would expect a proper Jew to do for us.

The Metaphysical Undercurrent
Rabbi Avraham Gordimer

Parshas Ki Seitzei concludes with the topics of Midos 
U’Mishkalos (the prohibition of false weights and 
measures) and Mechiyas Amalek (the requirement 

to obliterate Amalek). Rashi (on Devarim 25:17) invokes 
the explanation of Chazal for the adjacency of Midos 
U’Mishkalos and Mechiyas Amalek: “If you deceive others 

by using false weights and measures, be prepared to face 
the arousal of the enemy.” (Midrash Tanchuma 8)

It is interesting that the Torah, in presenting the 
prohibition of Midos U’Mishkalos, promises a specific 
reward to one who is honest in this regard: “You shall have 
a complete and accurate weighing stone, and a complete 
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and accurate ephah, in order that your days be lengthened 
on the Land that Hashem your God gives unto you.” 
(Devarim ibid. v. 15)

Why does the Torah reward longevity (in the Land) to 
one who is honest with his weights and measures? Is this 
mitzvah radically different than hundreds of other mitzvos 
for which such a reward is not promised by the Torah?

Earlier in our parshah, the Torah likewise provides the 
reward of longevity to one who performs the mitzvah of 
Shilu’ach Ha-Ken, Sending Away the Mother Bird. (ibid. 
22:7) Again, why is this mitzvah singled out for this 
specific reward?

Chazal address this question: “Rabbi Abba bar Kahana 
explained that the Holy One, Blessed is He, stated: ‘A 
person should not sit and make a reckoning of the mitzvos 
in the Torah and decide that he will perform certain 
mitzvos due to their larger reward and not perform 
other mitzvos due to their lesser reward.’ Thus did the 
Holy One, Blessed is He, not reveal the reward of each 
mitzvah, in order that one perform all of the mitzvos with 
completeness…The Holy One, Blessed is He, did not 
reveal the reward of the mitzvos, with the exception of 
the most weighty and the most light mitzvos, which are 
respectively Kibud Av V’Eim (Honoring One’s Father and 
Mother) and Shilu’ach Ha-Ken, where did He reveal the 
reward, which in both cases is the reward of longevity…” 
(Devarim Rabbah 6:2)

The deeper message of the Midrash is that we cannot 
fathom and should not spend time pondering the reward 
for specific mitzvos, as mitzvos relate to the metaphysical 
realm, and we thus cannot understand the true profundity 
and spiritual impact of mitzvos. Hence, mitzvos of 
totally different importance are presented as sharing the 
same identical reward, evidencing the futility of human 
comprehension of the actual metaphysical effect of any 
given mitzvah.                          

Coming back to Midos U’Mishkalos, regarding which 
the Torah writes, “in order that your days be lengthened 
on the Land that Hashem your God gives unto you”, we 
can perhaps now better appreciate its relationship with the 
mitzvah of Mechiyas Amalek. Chazal tell us that Amalek 
attacks when there is a lack of trust in God on the part of 
B’nei Yisroel. (V. Rashi on Shemos 17:8, from Midrashim.) 
Although Amalek personifies brazen denial of God and 
concomitant hatred of His People, the intentional adjacency 
in our parshah of Midos U’Mishkalos to Amalek sheds some 
very important light on what Amalek is really about.

Midos U’Mishkalos is a very straightforward 
prohibition; it is logical and is part of the laws of every 
civilized society. Nonetheless, it carries with it the 
mysterious reward of longevity, indicating that despite its 
logic and obvious purpose, there is something far deeper, 
something in the metaphysical realm, associated with this 
mitzvah (as with every mitzvah). The Torah is telling us 
not to look to the surface level of mitzvos, but to realize 
that there is also an imperceptible spiritual element.

This is precisely where Amalek fails and turns to 
rebellion and belligerence. Amalek only sees that which 
is before it and denies the existence of anything it cannot 
physically sense or empirically prove. Just like B’nei 
Yisroel immediately prior to the war with Amalek asked, 
“Is God in our midst or is He not?” (Shemos 17:7; v. 
Rashi), despite their being in God’s total care yet unable 
to physically sense Him, Amalek acknowledges only that 
which it sees and hears, and it denies that anything else 
can exist beyond human sensory experiences or empirical 
logic.

This sin of denial of the deeper and the metaphysical, 
and of anything that one cannot perceive scientifically, 
is symbolized by the adjacency of Midos U’Mishkalos, 
with its mysterious reward of longevity, to the mitzvah 
of Mechiyas Amalek. Just as one who views Midos 
U’Mishkalos solely on its surface and denies the deep, 
metaphysical angle of this mitzvah, thereby negates a 
critical and central aspect of the Torah, in like manner does 
Amalek only accept that which is obvious, empirically 
logical and subject to sensory perception, while denying 
the existence of that which is beyond the limited human 
and physical realm.

Such denial is the source of most “logic-driven” faith 
crises and intellectual apostasy throughout Jewish history. 
Jews who have abandoned the Torah because they 
were convinced of the veracity of scientific theories or 
academic studies that denied our theology or the divinity 
of the Torah have so often assumed that whatever does 
not fit into a three-dimensional or empirical/sensory 
perception set of parameters cannot be true and does not 
exist. Parshas Ki Seitzei in particular teaches us that there 
is much more to Torah than meets the eye. A profound 
level of the metaphysical underlies even the most simple 
and empirically-understood mitzvos and Torah concepts, 
such that one can never claim that the Torah is limited to 
that which is physically perceptible or can be proven and 
demonstrated by scientific logic.
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The ‘Mitzvah’ of Divorce, Revisited
Rabbi Ephraim Z. Buchwald

This week’s parasha, parashat Kee Teitzei, speaks of the 
“mitzvah” of divorce. Although we have previously 
discussed the issue of divorce at length in Kee Teitzei 

5768-2008, there are several important additional aspects that 
were not noted at that time that are worth reviewing.

The Torah, in Deuteronomy 24:1 states, “Kee yee’kach 
eesh eesha oov’ah’lah, v’ha’yah eem lo tim’tzah chayn 
b’ay’nahv, kee mah’tzah vah ehr’vaht dah’vahr, v’chah’tav 
lah seh’fer k’ree’toot, v’nah’tahn b’yah’dah v’shil’chah 
mee’bay’toh,” If a man marries a woman and lives with her, 
and it will be that she will not find favor in his eyes, for he 
found in her a matter of immorality, and he wrote her a bill 
of divorce and presented it into her hands, and sent her 
from his house…she is then permitted to marry another 
man.

Despite the legal option of divorce, it is clear that 
Jewish tradition regards marriage as a sanctified bond that 
should ideally last a lifetime. A divorce, in Jewish tradition, 
is certainly regarded as a tragic event. The Talmud, in 
Tractate Gittin 90b, states, that even the altar sheds tears 
when a husband and wife divorce.

Although the Ketubah document, which is agreed upon 
at the time of the marriage, includes a guaranty of alimony 
payment, the proposed payments are more a reflection 
of love, than a contemplation of divorce. The husband, 

in effect, says to his wife, at that very special, sublime 
occasion: “I love you so much at this moment that, G-d 
forbid, if I ever fall out of love with you, I will make certain 
that you are properly cared and provided for.”

Reconciling husbands and wives is considered to be a 
most meritorious religious act. In fact, the only instance in 
which erasing G-d’s name is permissible is in the case of 
the Sotah, a wife suspected of adultery,(Numbers 5:23). 
In the hope of restoring peace in a marriage, G-d, in effect, 
says: Let My name be erased, as long as it brings about 
harmony between husband and wife.

In the Mishna, Gittin 9:10, the school of Shamai only 
permits divorce in the instance of a wife’s infidelity. The 
school of Hillel, allows a husband to divorce his wife for 
a much broader range of reasons, including “spoiling a 
dish for him.” Rabbi Akiva, dispenses with the notion of 
stringent grounds, and allows for divorce, even if a man has 
grown to prefer another woman to his present wife.

Since the verse (Deuteronomy 24:1) clearly specifies, 
“And he wrote her a bill of divorce,” the rabbis established a 
requirement that the husband actually present the Get (the 
divorce document) to his wife. Not only must the husband 
write the Get, or appoint an emissary to write it, he must 
actually deliver it, or designate a representative to do so.

The fact that the man must initiate the Get, has resulted 

This message was penned most eloquently and 
powerfully in the eternal words of Rav Yosef Dov Ha-Levi 
Soloveitchik zt”l in his essay U’Vikashtem Mi’Sham/And 
From There You Shall Seek (English version, pp.9-14):

“The divine mystery remains in place even in the 
field of scientific knowledge, whenever it transcends the 
limits of precise physical experimentation and enters the 
realm of philosophical or metaphysical thought. Science 
indeed admits that it cannot explain a spatiotemporal 
phenomenon by a transcendental idea, for it cannot 
transcend its own limits and escape the circle of categorical 
assumptions corresponding to critical scientific experience, 
which is limited to the domain of finite perception and 
thought...

“Were one to ask, ‘What is the irrationality hovering 
over the pure scientific conception?’ the answer would be 
that it is the realm of the qualitative and sensory. Modern 
physics, which has given such great prominence to the 

symbolic character of scientific constructions, knows that 
it cannot provide satisfactory explanations for one who 
aspires to penetrate the innerness and essence of being. 
In the qualitative reality as we experience it, there is no 
relativity, there is no quantitative reciprocity, nor are there 
mathematical equations. The world – as perceived by 
sensuality involving the process of stimulus and feeling, 
which fills our consciousness, enchants us with its variety 
of tones and colors, encompasses us completely, oppresses 
us with all the burden of its otherness, and amazes us with 
its size and its force – remains unexplained by science…

“…Just as consciousness of the world in general, and of 
the self in particular, do not involve logical demonstrations 
but constitute the spiritual essence of man, so too with 
the experience of the divine…The Deity is not subject to 
the intellect of His creatures, and the experience of God, 
infinity, and eternity is not confined to the particular extent 
of the finite, temporal mind…”          
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in many difficulties, where recalcitrant husbands refuse to 
grant their wives a divorce. In ancient times, this was not 
a serious problem because the courts of Jewish Law had 
the power and authority to coerce the reluctant husbands 
to give the Get. In fact, Maimonides (Gerushin 2:20), 
addresses the rabbis’ concern that a Get must be given of 
the husband’s free will, by stating that a resistant husband 
may be beaten until he says, “I wish to give the Get of my 
own free will.”

Because of the resulting power differential between 
husbands and wives, the rabbis, over the centuries, have 
introduced numerous enactments designed to empower 
the wife and mitigate this imbalance. The Ketubah, the 
Jewish marriage contract, was the first and foremost 
document designed to protect women’s rights in marriage, 
ensuring divorced and widowed women adequate support. 
The rabbis even ruled, That a wife may actually initiate 
divorce proceedings in certain circumstances.

In the 11th century, Rabbeinu Gershon of Mainz 
issued an enactment that forbade polygamy and also 
required the wife’s agreement to divorce. These enactments 
were initially accepted by the entire Ashkenazic world, 
and eventually became the law in most of the world for 
Sephardic Jews as well. As a result, both parties must 
consent in the vast majority of divorces.

Maimonides suggests that the reason that the Torah 
requires a formal written divorce document and recourse 
to a court of Jewish law, is to ensure that a public record 
will exist that a particular man has divorced a particular 
woman. The public record now makes it impossible for 
either of them to masquerade as a widow or widower 

and remarry, which of course would violate the Torah 
prohibition of adultery.

The The Abarbanel explains, that since the husband 
takes upon himself the major burden of providing food for 
the family, he is entitled to expect that his wife be helpful 
and compatible. If for some reason she is not cooperative, 
and their home is not peaceful, tranquil and harmonious, 
the husband may divorce his wife.

The author of the Sefer Ha’Chinuch points out that the 
flexible Jewish approach to divorce is more reasonable than 
any of the other religions, some of which forbid divorce 
under any circumstances. The Chinuch suggests that it is 
far more reasonable to dissolve an incompatible marriage 
than to have the couple continue to live together under 
strain and friction. After all, it would not only harm the 
husband and wife, but the children, the extended families, 
and perhaps even the general community.

It is clear that in Jewish tradition, marriage is highly 
valued, and if divorce can be avoided, it is strongly 
preferred. The fact that the relationship between G-d 
and the People of Israel is described in terms of marriage, 
further underscores the high regard in which marriage is 
held.

While stability in family life is a much hoped-for ideal, 
Judaism was remarkably ahead of its time in understanding 
that unhappy spouses can sometimes not be reconciled. 
In such instances, divorce may be an unfortunate, but 
appropriate, option, that is not only in the best interests of 
the married couple, but for the collective well-being of the 
community of Israel, as well.


