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Recently we have 
received a few 
queries regarding 
the purchase and 
sale of future 
r e c e i v a b l e s , 

known as Merchant Cash Advance (MCA). 
The sale involves an investor buying future 
receivables in a merchant’s company. 
The reason the deal involves purchasing 
future receivables rather than giving a loan is 
that usury laws prohibit charging 50-percent 
interest for a four-month loan. 
Q: Is it permitted to give a cash advance to a 
Jewish merchant with or without a heter iska?
A: If someone owes Reuven $1,000, Reuven 
may sell that debt to Shimon for a discount, for 
example, for $950. Even though Shimon pays 
$950 and collects from the debtor $1,000, the 
transaction does not violate the prohibition of 
ribbis. However, the sale of a debt is allowed 
only if the debt is properly sold (Y.D. 173:4).
Most Poskim maintain that when selling debt, it 
is necessary to perform a kinyan that obligates 
the debtor to pay the “buyer,” in order to 
prevent the sale from being categorized as a 
loan (Shach, Y.D. 173:8; cf. Chavas Daas 173:4, 
11).
Practically speaking, performing the necessary 
kinyanim described by Halachah to sell a 
loan is difficult in many cases: documenting 
the transfer with proper legal language 
and delivering the original loan document 
to the buyer (kesivah u’mesirah; C.M. 66), or 
transferring it in the presence of all three 
parties (maamad sheloshtan; C.M. 126). It is, 
however, possible to use a kinyan situmta — 
any type of kinyan that common business 
practice considers binding (She’eilas Yaavetz 
39; Pischei Choshen Halvaah 10:[19], cf. Nesivos 
201:1).
Another essential point is that there is a 
difference between selling an existing debt, 

Ari had purchased six white shirts from his local 
clothing store before going to learn for the year in 
Eretz Yisrael. He decided to leave the shirts in their 
original packaging and open them during the year as 
needed. One of the shirts that he opened for Sukkos 

turned out to be defective, with a small stain in it. Ari put it aside in his closet.
Ari’s brother Shraga was planning to visit him during the winter. “Please ask the store 
what to do about the defective shirt,” Ari asked him in a phone call. 
Shraga asked the store about the defective shirt. “When that happens, we sell the shirt 
as an irregular for half-price,” said the owner. “We can either refund your brother half 
the amount, or we’re happy to replace the shirt. Have him send it back and we’ll give 
him a new one.” 
“I prefer to have a clean one,” Ari told Shraga. “I’ll send the defective one back with 
you when you come.” Shraga told the store owner the plan.
When Shraga was ready to go back, Ari looked in the closet, but the shirt was missing! 
“This is very strange,” Ari said. “I know the shirt was still there two weeks ago! Someone 
must have taken it by mistake.  If I can’t return the shirt, I’ll have to pay the half-price 
for it if I want it replaced.”
“Why should you have to pay?” reasoned Shraga. “You never accepted responsibility 
for the shirt.”
“But it’s mine until I return it,” said Ari.
“Is it?” argued Shraga. “The shirt was defective from the beginning. The sale was a 
mekach ta’us (mistaken transaction); 
it’s their loss, not yours.”
The two decided to consult Rabbi 
Dayan. “Am I liable for the missing 
shirt?” asked Ari.
“When merchandise is defective, 
the transaction is void,” replied 
Rabbi Dayan. “Thus, the defective 
item remains the property of the 
seller, and the buyer becomes a 
guardian over it. The Rambam and 
Shulchan Aruch write that the buyer 
is liable for theft and loss, like a 
shomer sachar, until he notifies the 
owner. Nesivos explains that this is 
because the buyer has the option 
of upholding the sale if he has any 
reason to, such as using the item as 
is or selling it for a small profit” (C.M. 
232:21; Shach 232:17; Nesivos 232:9).
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or serves non-kosher food, please 
speak to your Rav or contact the 

Business Halacha Institute for 
guidance.
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which halachically may be sold, and selling 
a non-existent loan (davar shelo ba la’olam), 
which is halachically ineffective, since a kinyan 
takes effect only on something that exists (see 
Bris Yehudah 15:[21]). There is a disagreement 
whether a kinyan situmta is effective on 
something that does not yet exist. According 
to some authorities, non-existent debts 
may not be sold even with a kinyan situmta. 
Therefore, the money that is transferred is 
categorized as a loan and thus subject to 
the prohibition of ribbis. Others assert that a 
kinyan situmta is effective on something that 
does not yet exist (see Toras HaKinyanim 12:6). 
However, practically speaking, one must 
draft a heter iska for MCAs, as we will explain. 
Halachah stresses that if Reuven guarantees 
Shimon that he will collect $1,000 even if the 
actual debtor defaults, the “sale” of the debt 
violates the prohibition of ribbis. The reason 
is that if Reuven guarantees the loan, the 
transaction is not halachically a sale, it is a 
loan. To be categorized as a sale Shimon must 
be willing to forgo any claims against Reuven 
if the debtor cannot or will not repay the 
money he owes. Once it is considered a sale 
the prohibition of ribbis does not apply (Y.D. 
173:4).
In most Merchant Cash Advance agreements, 
the merchant (borrower) is obligated to repay 
the investor a specified amount and thus the 
transaction is subject to the prohibition of 
ribbis. This is especially true when rather than 
selling specific debts (e.g., the first $50,000 of 
sales), the merchant sells $50,000 of collected 
sales, regardless of when that amount is 
collected. Since the buyer (investor) does 
not bear any risk of a default from a specific 
debt, the transaction is a loan. Additionally, 
the above parameters are limited to the sale 
of debts, but since the merchant purchases 
collected monies, it is certainly categorized as 
a loan and subject to the prohibition of ribbis. 

money matters

“What about after notification?” asked Shraga.
“The seller is expected to collect the defective merchandise, like other entrusted 
items, i.e., the owner, who is responsible to collect them,” replied Rabbi Dayan. 
“Therefore, after notification, the buyer is considered only a shomer chinam, and is 
no longer liable for theft. However, Aruch Hashulchan writes that the buyer remains 
liable for theft even after notifying until the seller has time to collect it” (Sma 232:51-
52; Aruch Hashulchan 232:35).
“Does it make a difference whether the item was intended for export?” asked Ari.
“The Rambam and Shulchan Aruch write that if the seller knew that the merchandise 
was intended for export, he is responsible to retrieve it from there or sell it there,” 
replied Rabbi Dayan. “However, if the buyer was not expected to take it elsewhere, 
he is responsible to return it to the city of sale. He has to undo what he did when he 
distanced the item from the city and remains liable until then” (Sma 232:53; Nesivos 
232:10; Pischei Choshen, Onaah 13:13,25).
“What about our case?” asked Shraga.
“Since it was expected that you might take the shirts overseas, you are no longer 
liable for theft after notifying the store,” answered Rabbi Dayan. “Of course, this 
assumes that the store believes you that the shirt was defective and missing. I should 
further note that if the store has a standard return policy for defective items, that 
policy is binding, since the initial transaction was made with this understanding.”

For questions on monetary matters, 
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Secular Wills
(Based on writings of Harav Chaim Kohn, shlita)

Q: Are secular wills valid in Halachah? May the non-halachic beneficiaries accept their share?
A: Secular wills usually are not halachically valid, since they usually bequeath the assets after 
death to non-halachic inheritors (Sma 253:72).
Nonetheless, if the halachic inheritors did not contest the will and the estate was 
divided accordingly, many maintain that the beneficiaries of the will may keep what 
was distributed to them. Furthermore, some maintain that the inheritors are required 
to follow the will based on mitzvah l’kayem divrei hames, even though the assets were 
not entrusted, and the beneficiaries can keep what was distributed to them even if the 
halachic inheritors contested the will (Binyan Tzion 2:24; Achiezer 3:34; Igros Moshe, E.H. 
1:104).
To avoid disputes between inheritors, a person should prepare a will that is valid both legally 
and halachically. There are various halachic options that can be discussed. Since they relate to 
civil law as well, a person should consult an expert who deals with wills to draft an appropriate 
will (Pischei Choshen, Yerushah 4:28-35).
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