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Q: What is 
a heter iska 
and when is it 
needed? Is there 
a standard form 
to fill out?
A: Many 

potentially prohibited transactions could be 
avoided by structuring the transaction as a 
heter iska (Y.D. 167:1). A full explanation of 
the heter iska is beyond the scope of this 
column. However, since Poskim emphasize 
the importance of understanding the basic 
principles of how the heter iska operates 
(Shelah, Chullin; Tzemach Tzedek, Y.D. 88; Igros 
Moshe, Y.D. II:62) we will briefly explain how a 
heter iska works. 
The heter iska is based on the distinction 
between a loan and an investment. Interest on 
a loan is prohibited, whereas investment profits 
are permitted. Borrowed money belongs to the 
borrower and the profits are his. Sharing the 
profit with the lender in consideration of his 
waiting for payment (agar natar) violates the 
prohibition of ribbis. 
In contrast, invested funds remain the investor’s 
and therefore the profits are his. The factor that 
distinguishes a loan from an investment is risk. 
A loan must be repaid regardless of whether the 
borrowed funds generate a profit. In contrast, 
an investment is subject to risk and carries no 
guarantee of profit or even the return of the 
principal. 
The heter iska restructures the deal from a loan 
to an investment. To minimize the investor’s 
exposure to risk, it is stipulated that any claim of 
loss requires confirmation by two halachically 
valid witnesses. It is also stipulated that the 
“manager” (i.e., borrower) will not be believed 
that the “anticipated profit” was not realized 
unless he takes a severe oath. He is then given 
the option to pay the amount of “anticipated 
profit” (i.e., interest) to be relieved of the 
requirement to verify his claim. In virtually all 
cases, the manager will choose to make the 

Summer was fast approaching; the days were 
getting longer and the weather warmer. Mr. 
Wasser was looking forward to using the 
swimming pool that he had recently constructed 
in his back yard.

“When are you going to fill your pool?” his neighbor Mr. Farber asked one afternoon.
“I’m waiting for the weather to get a bit warmer,” said Mr. Wasser. “Anyway, I haven’t 
installed the fence yet. The contractor warned me that local safety code requires a 
barrier around the pool. He’s supposed to come in two weeks to install it.”
“When he installs the fence, ask if you can help with the final part,” suggested Mr. 
Farber.
“Why?” asked Mr. Wasser, puzzled. “You don’t trust him?”
“I had to install a railing on my upstairs porch,” said Mr. Farber. “My Rabbi told me 
that if I participate in the completion of the railing I can make a blessing, since it’s 
a mitzvah.”
“What’s the mitzvah?” asked Mr. Wasser.
“The Torah states in Parashas Ki Seitzei: ‘When you build a new house, make a fence 
(maakeh) for your roof’ (Devarim 22:8),” answered Mr. Farber. “This mitzvah requires 
a brachah, like any other mitzvah.”
“The pool is not a roof, though!” said Mr. Wasser. “Other than the safety code, I 
don’t think there is any halachic requirement for a fence around the pool.”
“I think there is,” argued Mr. Farber. “What’s the difference whether it’s a porch or 
a pool? Either way, it’s a danger that requires a fence. Check it out!”
Mr. Wasser decided to consult Rabbi 
Dayan. “Is there a halachic need for 
a fence around my pool?” he asked. 
“Can I make a brachah on it?”
“The Torah requires putting a fence 
around a roof that is used,” replied 
Rabbi Dayan. “Just as a person has 
responsibility not to injure someone 
else, he is responsible to make sure 
that he does not endanger himself. 
The final siman in Choshen Mishpat 
deals with this mitzvah” (C.M. 427:1-8).
“Does it apply beyond a roof?” asked 
Mr. Wasser.
“Taking proper safety measures is 
included in the mitzvah of maakeh 
(a railing),” Rabbi Dayan answered. 
“There are in fact two mitzvos. The 
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payment to avoid providing the mandated 
verification.
Heter iska is usually structured as palga milveh 
palga pikadon, meaning that half of the capital is 
a loan and the other half remains the investor’s. 
The investor keeps the profits generated by his 
funds (pikadon) and the manager profits from 
the funds that he borrowed (milveh). However, 
since the managing partner (borrower) manages 
the investor’s funds, he must be compensated, 
often with a dollar or a higher percentage of the 
profits, for his managerial responsibilities. This 
is essential since managing the investor’s funds 
for free, in consideration of the loan, would 
constitute a form of interest.
Sometimes the heter iska is structured as kulo 
pikadon, meaning that the entire capital and 
profits remain the investor’s. The managing 
partner profits only if the profits exceed the 
investing partner’s anticipated returns, as per 
their agreement. This structure is crucial when 
the investor demands a high return, which 
cannot be realistically realized from half of the 
funds.
There are many ‘standard forms,’ but before 
filling out a standard form one should contact 
someone who is familiar with the halachos of 
ribbis, because different deals require different 
language or solutions. Therefore, whenever 
possible an individualized heter iska should be 
drafted.
Q: If one realizes that he made a prohibited 
ribbis agreement, is it possible to rectify the 
transgression by drafting a heter iska?
A: Drafting a heter iska at this point cannot 
rectify the transgression that was already 
committed. Furthermore, merely making a 
declaration that the relationship should now 
be subject to the parameters of a heter iska is 
not sufficient to avoid future transgressions. 
Instead the borrower must make a kinyan, 
thereby conveying to the lender assets equal 
to the amount of the balance and thereby 
partnering with the lender to transform the 
“loan” into an investment. 

money matters

positive command, ‘Make a fence for your roof,’ applies only to a roof that is used. 
The passuk concludes, though, with a prohibition: ‘Do not place blood in your 
house.’ Chazal teach that this additional prohibition includes any danger, such 
as an open pit, unfenced swimming pool, unstable ladder, defective electrical 
equipment, etc.” (see Pischei Choshen, Nezikin 2:3).
“So, can I make a brachah on the pool barrier if I complete it?” asked Mr. Wasser.
“Blessings are made only for fulfillment of positive commands,” replied Rabbi 
Dayan. “Making a fence around a pool, unlike a roof, is not a fulfillment of the 
positive command but rather to avoid the prohibition. Thus, there is no blessing.”
“What are the halachic requirements for the fence?” asked Mr. Wasser.
“The height of the rail must be 10 tefachim, about 40 inches,” replied Rabbi Dayan. 
“It also must be strong enough to hold back a person from falling through. In 
most places, the local requirements for a pool barrier are more stringent than 
those of the Torah. The safety code generally requires a 4- or 5-foot barrier. On 
the other hand, the Torah requires a fence even when the pool is empty and no 
children are present, to forestall injury.”
“If I fulfill the halachic requirement of 40 inches, is there a need to follow the 
safety code?” asked Wasser.
“The halachic requirement is the minimum required by the Torah,” replied Rabbi 
Dayan. “We are still required to eliminate danger as perceived in each generation. 
Thus, a person must also follow the safety code.”
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Davar HaavedAdapted from the writings of  Harav Chaim Kohn, shlita

Q: I am an accountant. I hired an assistant to help during tax season, 
but he quit in the middle of April! What recourse do I have?
A: We previously learned that a po’el (time-based worker) can quit even 
after beginning work. However, he may not retract if it causes a significant 
loss of principal or urgent service to the employer (davar ha’avud), unless 
due to uncontrollable circumstances (e.g., illness) or if alternate workers are 
available at similar cost (C.M. 333:5, 7; Shach 333:29).
If the employee retracted nonetheless, and you cannot find another worker 
at similar cost, you can trick the original employee and offer him higher 
wages to complete the job, which you are not required to pay. Alternatively, 
you can hire more expensive workers and charge the difference to the 
employee (C.M. 333:6).
If you cannot find alternate workers to complete the job and suffer a loss 
of principal, there is a dispute whether the worker is legally liable as garmi 
(Shach 333:39; Pischei Choshen, Sechirus 11:9-18).
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